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V FilecTDcft Misarfiippl River Corp AH ;WEfl to Complaint_ 

27-68 F led DeftHIsjisslppC River Corp AHrA/HTto l*ltf f Lintcrvcnor ~ 
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—na-indlcaUcU-=IIryan, .. _ nn . ... ... •____ _ . 
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• ^• /l- 68_ Filed ^ffMnvlt_of _Qilbert P._ Strclircer, . ____ __ 

/. 7-68 Filed stip. k ord er extending time of deft. Mississippi River Corp* *0 nris.Cor tlm 

_ compl aint to 11-72^8 and time of plaintiff I.eVnsneur 16"make any motion uiidor 

_ERGP_ 3(f) with respect to the answer of riefts. Missouri Taclfl c Rail road' Co'« 

_et■ al^ extended to 12-2-68- MacKahon, J. 

\\ .J. Of Jdeft. Mississippi Hivor Jorporption to comp laint of R obert _ 

. . __ LeVas Mr-nr. „ ___ _ __ ___ _^ 

' v V?sr2'LFiled JnL orro&a . propounded by pllffn, to Jjnft* Miafio url Pno ifin 
„ 1 road Co. 

r - Fil ed notice of Int ention to inforvo'no _ __ _ 

• Jllud-Slip .jjd Order Li'aa ui' 'l.»f t • MLnsourCl’aclIcii;. Bfi Q*!» . 

--Jo object to interropa. of pltffa. be cixt. fx-oia LZ-S-6Q to l-6-6v 

_J_ Time olj drft.to niinwer lutorropn. i .1 oxt.t o 2 -6-o9 - no o r<l pn,- d 

Crof-ke, ,T. ' 
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Botty Levin, etc. Vn., il'ssissipp! -.-or r .. 

_ P“f:o 3 IllfiPC I ' ' l 


morni:ui:jns 


,L,.' *. Filed "uffiduvi t Notice of uot\n_of Roanl ie_J. Lo vontrTt fL i , 

, to intervene a3 pltff.-—r« t,. 1-7-69. ~ _ '7 - 

'.'-60 Filed Memorandum of Ho sal i o J. Leventri 11, d t af in' Tiuppo v t ' of~ 

I application for intervention. ' ’ ’ .. 

19-66 Filed pltff s intoirori. to deft. Mississippi - BivoV Corp^J'^— 

-2V-l 3 Piled fltlp end Order - tine of daft. Ill a a. River Corp.ta file 
j ac otojoetloiia to infcorrogc. be ext. ta 1-14*69 oo oxdox’cd - IV .*• r 
• 3 -fci Piled ;;tip and order tJno of doft.. Minaour Pooifio to x>b1o’t_lo i ■, ,rJl * 
lntorrogs. io ext. from 1-6-69 to 2-3-69 and tino of doft. t > ] 

_ anowor lntorrogs. io ext. from 2-6-69 to 2=21-69 = so ordorc.i i * 

PaLuIorl. J. . — *' | 

. »»69 Piled Stlp.(pltffa.Betty levin) the notl.be of motion ret. 1-7-69 l i 

adj. to 1-14-69 _ ' ~ __ ~ . - • “ - — 

'10-69 Pilod Monoranduu of Doft. Miasibsinpi River Corp. cndHioocurl 

Pacifio Railroad Co. in opposlt^n to motion for leave to iiu. •!. :, u ’ 

ret. 1-14-69 ' -—- 

.10-69. Piled Mcuorunduj of Pltff a in Oppooition to notion “for leavo“"tn 

Ixitorvone ' ~ • ~ 

•.10-L; Piled Affdvt, on bohalf of pltffOoin oppooition tnsitlon fJr lv.u r j 
J to intorvtno ret. 1-14-69 _ . 

piled Stlp und Ox*dor tiuo of deft. IllooieeippI - RivorCorp. to f 11 a 

__ objections to lntorrogs. oxt, to Jan. 16 and tlno to anmior lxtt i . a.. 

cxt»_to 1-23-69. do ordered - norlands. J*.__ 


.^0-C9 piled atlp and Ordor tine of deft. Mioa.River Corp. tofilo obj; a Una 
. , to interrogo. be oxt a to 2-6-69 — co » P.ry/ n, j, 

stipond Order time of doft,. Miaa.Rivor Corp._ tcL_ansuer inn . i oca. 

.... . n b ® oxt ? bo 21-21-69 sq ordered Ljyui ,; J.___ _ 

.-w9 Piled otip and order - time of defts, Uloslflflippl Blvor Corp. and . 

.. .J^ioeouri Pacifio RR Co. to object to tho lnto rrog s lfl _oxt._jrre i 

i -1-69 ted2-3-69_to .2-17-6'^--L/oinfeld,_J*_ 

M .69 Piled stipend Order tiw^of dofta. Missouri Pacific R,R t Co P n. ' 1 

_Mississippi^ River Corp. to object to Interr oga . e xt, from 2«i y 

to 2-21-69 —ao ordored—Edelstein, J,_ _* 

--Li Piled Memorandumjof deft. Miss.Pac.nR Co. In s upp ort of objection: _ 

to iriterrogs. _ * _ ” 

-69 Filed defts. Objections to interrogs. rot. 3-13-69 Room ^06~10 A.11." 


-6 ) Filed defts. Objections to interroga. ret._3”13"69 Boom £0o 10 ’A.14. 
(Notice of Motion) _____ 

.26-69 Piled Memorandum of doft. Mi so. IlivorCorp. TrT support of objection: 
to lntorrogs. 

• > J L-C) Piled deft. Notice of motion rot. 3 -I 3-69 10 A.M. Room $0b to nu.ii in 
objections to lntorrogs. 

.10-6) Filed stip and Ordor time for doft. Missouri ^Pacific R_.R.Co. to 

_ answer pltff3. interrogs. is oxt. _from 3-3-69 to 3-10-69.--_ 

so ordered --Cnnnolln, J. 

.11-69 Filed Deft3. Mlssio'ilppi River Corp. Answor'if to lntorrogs. ~ 

.11-61 Filed Defts. Missouri Pnc fie Answers to Interroga. 

•. 12-69 Filed, stipulation that dots, mntl nno (Mi nn.fM u.-v Pn—n ««4 1 — 


' ‘ “] 9 F Paci'ffJ P ^RH°re^ U on ti 3rf3-^ t ie n ni , jl e fQ n J=^=K rp *_ n !! d tti _j? ao " r " " 

•19-69 Filed defts. stipulation that tho motions of Miss.Piv.Corp. und 
Missouri Pnc. R.R.Co. for ordora jtursunnt to RUles 30 b and 33 

adj. te 4-24-69 • ilif „1 ' I f. 

Filed memo end. on motion ixlcd Feb. 26,1969 ^motion consented to;_ 

Settle order on notice --Tenney,J. _ * _ . 

' Filed memo end. on motion filed Feb. 26-1969 -- motion consented to; 

J settle order on notice --Tenney,J. .. _ _ 1 ... 
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lalppi.J war C rp.~ f'-A.* ;>-• ^tu iui.1^-1. 

* * ■ . j. .. • . .i 1 .• i ik I rvT V/»l _ 


l .* 

\.i 


o..| «H.n; VTlr>t : -inJntr?:*i ^J.y >KiK. r-r. u; ■?.; * _ 

1, S •* l*y .>;o.»nr|»tc«l to. pin-'fltir.fit to * , Km 1 a J J 
tula Cour£_£he_Gbjucticna_of- IIjPuc ra auid--ini:^».A . . 

rcaalvaa-betuc:^-counsel-na-JLndiciii^Jf-ctc.—r-co'Oi ik.»» • 

Jr:tpL*fin'L ordcr_fitac-OiLjdc£t* llicaQuri -Paclfic Ull Co. to 

I u:i^-r plrffo^intcrEocO -ia^ttA-ra 2-U=6a_--=-- - 

1 / ,,A Kilt .1 Aiiawr i J_to L pltl:i : ni_i» ‘ orr_Qcn^j»£ Hg££-^ 180 .^ 1 ^ 1 , (. n p. 

• i-ilHIbmnlcmentfll. Answera to_plt ff u. intcrrnga.-of detc. ni;. • . 

“ pacitic Jilt_—_ 

i ryT>ji~pH~Ai1ditimi al mc ruorfladum-Oii be half of Ros alie-J. I.Lventri. i, 
In fiun nnr t jQf-xmnlicatinn for- intervention. --- - —- 

r, r,v Filed J5piniQiiJ^36Ql2L - " Accordingly^applicantt-is b-why th nl.- 
_naalsaion. ta_intervcne-pursuant-to lRCB-24-b. Jia iu n 1“ 

jionic*d_iinill_scL«iK ? cta* — ordered- rr Hcrlmids, J* 1 “ . 

b-nVi rmv r ut_to aubatitutlan of attorncm-for doff.. JUnalcaii i>i Hi'- * l -‘ •! 

VillJ daou' JUitutTOijutoi-iua > pWf JillcJiany _ Unp.-. 

■JFiM^SGfcAOllW itnALJIU * * ‘ - 

?V0 dnvfl f,r action to bo dl:. iljCh 1 Jj- 

—mid rti? «5a'oldiftfi.turn for pityy Sw -';; 

—*“* «lby“ktrthe: lntofro^u.bj dufta U.yfeafeiaS* i£ H " ’ ’ 

1-1 0-72 Rya n J. 


«. fy 

t 

• • 711 

. :, ~n 

!<>-Y2 


1‘ilci p f' n'rdor thz.t ilna for pltfilllcjlnny Ccrp. to a.A-yj anew r i U . 

*tQ i^tooTiIlofldartaL ii-ceferJad Xren. LrlQ=72_ta.lr21i -./-^o - 

i iied_;itip- A-ordar -that tiea pluaa-£or-pltf£ Allo^any^prp. 1 o_ ® • 3 i > 

IT-Itbjtotio na t o into from* nf dafta.* la . a . t , .. lr Qa x l^ 2 li= 72 -i.o l- 31 -<- 1 

' I i iVe)/’iitrr J Allcch:iny Corp,..«n3i ; rrn -..!»• i tT d f: i' * -»*, • 

VjU.I Itlf*o mtnTfrcf A bupElc^ntol m.u»c tu to . yi •-■••• 

.. KiTc.l pUi^^legltuny Corp. - ! notice to^nUe dup.ij-.i» *• • ’ * • 

UiLii viS Ijililn iR ily cr on_6^19W2.-i 1 ' " ' 

following.jjerjupna aa indicated*-- , 

-li“- ii- n -ii ii_i lo l> t • 


' 7- 

' I'A 


.Sti p & Ordar t hat nu raiioiit_tfl. AiPaCitLBul^ililS-XfXof tb:Ul'- •« ! 1 

_Cour t oort oln of tho -Ob.luctlQn^- of Alla cbouy—Carp.. ta_lnt.-i ■• o ,t* P . 

_flrjf f.p on n-11 -71 havo Jaoon ru^QlVijrl-but..xuaixxauiicjl ao-i.. :i 

Ann ;- br<ny Cor p. to yui A’vuainLuacx 1 —tn. ttu-.t'orOiialHiV-intotM'u. - i- - 

" € jn^l id-ornijntal anuw.ira_to_ intyrroiiq^ijUb it±..i l b * 1 

i l 7 • I .lllod ilatiaa of Motion roi- Ancuor Ihtorroc- 4 * Hot.-in RtK.il lli o l 

r _on- 7/20/72 at 10 All — - ------ -—« -- 

^loflliotieo to iflkar.^nnion i/tAULocbany^-Qrp. - — 

) I* ‘ Filed M Tn r.inrium In oupport .of difta!.wotioa to coapol dl .r .w 

'’MtodiuSSSritl ord.,r .m i««s d.m. BKJwrt “A i .. 

’ _HLaclLJippl illsjr Corp.'s tlm to.uu,!. 't "X #fel®Sti»-lnV-i *•>-’• 

t,-v -wfeMSfe'— — •. 


A U 
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DATE 


moCEEDINGS zzZ .' 


^ASSIDHED TO WEIlIf ELD 


D*i* Or |rr • 
Not 


Jul 18^73 FILED PLTFT'S. (ALLEKn-HADY COIU OTl/^lON) AMEOTJT.B & SUPPLEMENTAL"ABSWEltS_ TOJIUTEIU,-- 

„ lOGATORIF.S, SERVED ON IT DY DKFTS. 


l 

t 

r«TJL 20 


72 ! 


JL 20 72 
. Aup 2-72 
rC.ucU-72 - 1 


p 1 "1.7-711 

l - 

iY.nO-TS 

{p.jie -72 
>-’l21-72 


u”.78-72 
28-7? 
u,-.20-72! 


il*i» .«■«. M 4 M.f <f 


^ ^ T .„ ... r , M .„w,..,„jy.f;r^v i i yu rf w-rf "'--aHflH~ _^Pg^SjgCmX 

•j'Jly 19 72 Piled Stip tt Qrdor that tha onnoxod pagos oro substituted for, orj3 p<r.i 

tho folloiring pagos of "Ansuora and OjJectionB of Pltff Alleghany Cyj-p. _to’ J 
Dofto' intorroga," oorvod on 1-31-72 and filed on 2-1-72, Si}_Ord 3 rod- Uflinfotd J. _ 
Filed Stip & Ordor that dofta consont to tho filing of thij "Amopdod Sypplor nt;il 

i_j Con^Liint oi Intorvanor Alloghnny Corp.*' St that dofta' tinja. to anOL’QT chill lb 

! " oxt. to Aug 9 1972. Woinfgld J. __ 

*&•?»,&! < !SSf^r«?5S “on-or^loa- 

* Filed Stip r- °rdu r that (iaTt'a motion de Led EJSHjtp July 10-72 to cancel 
Tillegh. ny corp. to .-irvwer c« rtnir. fo do ft:; interror torioa, datod 11 - 11-72 
is h( re by withdrawn. V.K [NULD, J. 

~ Filed Amended Conijlaln’. — 

At"! 1 7 7 2 Filed Stip St Ordor that dofta* time to answor otc rei Amoadad Supply complaint 
of Intervenor Alloghany Corp. shall bo oxt, to Aug. 16 1972. Sa Crdcradx 
Weinfold J __ 

f *g.lZ_-Zfe Filed 6 tip. & order that the deposition of Alleghany by Kirby _wlllj 

hadxh be held 9-11 -12 and deposition of Clifford Rnmadell .ildjou.rnci 

to an agreed t*.atu and deposition of John Burns on 9-26rJ2*r- _ 

_ _ -Weinfeld,J. . _ _ 9 _ 

iug. 17 72 Filed stip, & order extending deft ® 1 time co answer tQ ajnondgd 

_ complaint to 8-29-72.--Weinfeld.J. . 

Filed ANSt/ER of dofta Missouri Pacific Railroad Co, Robert H. Craft], 

T.C.Davis and Thomua F. Mllbank to Alleghany Corp*a amended 

supplemental complaint. __ __ 

i'lled ANSWER of deft Miuoiaolppi Rlvor C 017 ). to Alleghany 

Corp's Amended Supplemental Complaint. .. 

Filed affdvt of service by mnil.by Luia B. Pacqulng. 

Filed pltff's interrogatories propounded to deft Missouri. PocJ.flo,j 
t*'T'23-72i Filed pltff* s interrogatories propounded to deft Missouri Pnolflo, 
p';;. 24-72 Filed 3 tip ft order that deposition of the following has hern adj. 

I__„L _ as indicated.fo ordered. Weinfold, j . . _ 

Filed interrogs to deft* Missouri Pacific HR.Co. __ . . 

Filed inter**ogs to deft. Missouri Pacific RR. Co. _ 

Filed tnterrogs to Mississippi River Corp. '_ 7 

Filed Interrogs to Mississippi River Corp. _ _ 

Filed stipulation and ordor exiending tire to serve answers to interrogs. to 

b/29/72. So orderod. Welnfeld, J. ..._ __ 

4v:7?j Filed CHIIiZB of Uefts. Missouri ‘acific Railroad L o.,'Robert H.Craft, T.C.Davioj 
and Thonaa F. Mllbank tobetty Levin'c Amcndod C> ;J.aint. 


^r. 30-7? 
J/.ug. 30-72 
lug.31-72 


S40L 

Filed Missouri Pacific Railroad Co .'3 Ani'wori. tc Rltfs'.SuppleiMntol IntorrogS^- 

Filed Supplemental An: wers of litf. A ll«i r hair' L orp.to d eft 3 ' .Intorrof^. 

Fxlad MiesiSBippl supplemental Aj^wors to Fit Is ' .hupplernontal Interrogatories. 


t __ 


ic. p, 1-72 j Filed A.’C'.VFdt oi'abft. 
f>:sp.t.i“72 Filed Affidavit ol 5 
lf.-ptfi.72 Filed pjtffn ( All 


insiipi iiiv'T Rorp.to Ittty Luvin'c Armndod Connlclnt. 

' 29/72. 


rv:.( 


y uail of Ai tr Aievded Complc 1 nt, or b/<: 

rp.^ :i. 1 , 1 a..:i for loenmetito as indie-tod fr on deft. 


tpto -721 ril( d pjtff.s ( Alli ;f cc r|id for 'loenmento ns indi 

(•op 17-77 \v i r • .on - HIT nwicu' oor t . 

r " 1 of 1*1 .Ir' ?> itvrn*' . «/*•!'■ :••• ' ■ 1 .!• [ , 


L;tl-12 
f, t 7-72 
pt7-72 


-it 


f r. ■} 


i Filed -.rj*j 

A 

1 iled 'lr*fir. v :ifi ”i 1 »» o. 

iFfied j>11 IT-. iv .nor i. Ion i • 

< r. . 


K*'< • ' : 111 _ 

.'ion to motion. 
•:u irt <1 | rot- «-t i v 

ill Ik t: i.i l.'M 


tu limit depojitiona 

in <>1 o It ion to pltffu luoticn. '- 

or lor. .. 1 -• 


4 
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PROCEEDINGS 
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n C. 110 R«*. Cl Jl DoeteVconUBmUo* • 




21-72 

- 


Jan. 12 t i 
Jan. 19.7 


Filed Notice to Admit. _____———— - 

__Tniorrnos. nroDounaeu bv r 1 * + ~ W .R.t.o. 

elsfllppl ttlver 

t lieQ ouppxe niB titai Alice:* A yi^ • ty rr^r —t— -s-t- - ■ ■ ■ i. - — ■ - 

StaT-S. Mtpycctlcn. of h e™*: 

Hlrd ’n lcrr. of ) ltf 1 n t o Def t- Hisr.oiirl jaciflc H.R.Co.- 

F il,.d Intorr op .o f Cliff b to Deft MiRsiBBlpfi River Corp^- 

FUed Tnterr.of Fltf fs to Deft Miss ouri Pnclllc —-p-,—^- 

t. iled jntertiOf_i!ltflii to _Dcfts MioBouri Pacific .a ilrond ^.Robert H .Craft, 

T.T.. Davis .*• .Fomas Jjilbnnk____ 

Filed'OKERR' that_a he.iriii; shiill be h alfr befo re t hlB CoartbrrT/2y f.? ao r. 

in room ^06 o f thf .c c i irthpua o# f er the .purjtoga p luitominfl who the r_ tto_ 

_ prnpnr,nd settleme nt should _t»i j,pi-roved, c te .etc j arter y) that notice of te a?' 

■Shan 1,P mailed an indicted wjthin .one wo ok of entry of t hia o rdo^b jr.f l ^ 
rl ass mail.etc.. and pub 1 inled in The Well stroet,Journal.o nco within o n owj. 
B ft.pr entry of tlu; Tde r« Weinfeld , J.(mailed .notice/.- 

~-Clk ol%il^al,d January 17,73 by c.rtlri.d^^T^lOlO^^oraXTJlIV^ 

__raiPronQacd-Saltlenant^.itiL.(fl9n A to Judce Vftiiif®!. <-— 

7 ^.^ M^ArnnHnm nf An r phany Corp_in UUUCQT.l. Oi ‘H. tpd l ftt l g n ^ A gr«g n o nt_Of_.nlttlC .) 
Affdvt nf M. L.-mrk Wallat QunDoriirup Settlement.----- 

• 1 1 . . V I ..J .4 __ __ n /4 onf f 1 nmonf.. 


:nt of Gu ttle .»vat 


_ 11 att nan, ni n. L. i U L n . mu-bu*. - ---- TT7. _J.- 

a-%3- : 

>U - ^aa (i-iiiaouri Pacifle H ? nroad_Co)___ ; _ 

,i ?n 2 d~73 r iled Affidavit by E dward Parti oU and Barbara OarfiAldj _®>JectantB_.- 

i y;j~l~73 Filed Defta 1 . lupp lcment.il JflpVy Memof in hin^ ---. --— r --- ■ 

.T -r.. 30,73 fuch AffHvt. nf Da vid H.iiav in cQDuoction.irf.tli obicctlona. of. E dw a rd - Qar il c j-Limi. 

_p r > :ar-a Mr.^rHnid to proposed plan oI_flatilem6nt. .. — v -- 

’' > T m. in. 7 ' p-»iph rto^t Minsi pp'a Memoraiidina in jupLplrt -oX-lrQpfl3fld-Scttlcont«--- 

/'.t- n.to r 7‘ Wind Affdvl. nf.JefLliLiaiaJippl itiver CorpCjS ^^ofe^ ll^raTl 
-—r ,« r Filed Affdvt of F.LLce .lone a tor Deft Ma.iouri j irific_ oad uo.KODerb_ mcrait 

.iu t /, T7cTbavii'nnd TJio.-m.'Jj'rflilb iiik. .--; 

■ Jan.30. ~7: Filed to ra lr. of Do ft. a in reply to objection to P ro E o9cj__3ailIgicnt by jg^ri 
~ anfl Bii'bara M.Gir r iel<l. _ _ __ _.. — 


film* 
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CLASS ACTION 


Civ 5095 BETTY LE7IN ALLEGHANY CORP, AND ROBERT LeVASSEUR VS. 1 IISSISSIF.a IHVI3 C:.Y3 
• MISSOURI PACIFIC RAILROAD CO, ROBERT H. CRAFT,T.C.DAVIS A1ID TliCLlO F. I. .1 

_ Pago-7- i 

Mar*l?,73 Filod Affdvt of Pltffa 1 Counsol Sholdon H. Elson, jlbraham ■ f L. Pomarantz and John Lc..c..«.hs7. i 
✓ *"", support of Proposed Settlement. I 

^. J i end a.F. 

I'er.19 73 Filed Affdvt of Dsvid W.Pock ior Defts.Missouri pacific Railroad Co.pSohlrt H.C .: a,T.C. 
liar.19,73 Filod Affdvt of F.L.Loo Jones for Softs, (except Mississippi River Corp)cupporti.:j 
T liar.19,73 Filod Affdvt of Downing B.Jenks for Defts.Missouri Pacific Railroad Co. 

i — 

ILir.19,73 Filed Affdvt of Evarott I.Willis for Daft Mississippi Rivor Corp. 

I!ar.l9,73 Filed Defts'Joint Memorandum in response to requests of Court at 1,25/73 Hoai* r on pro; 
settlement. 

Unr.19,73 Filed Pltff 3 Levin and LeVassour's Memorandum in pupport of proposed eettloont* 

_ f' Mar.19,73 Filod Deft Mississippi's Moinorand un An supp prt of Proposed aottlomont. 

_ Mar.19,73 Filed Memorandum of Dofts Missouri Pacific Rjl Co,Robert H.Craft,T.C.Dnvie&Thcnaa F.i 

in support of proposed settlement. 

!!ar.l9,73 Filed Memorandum of law on behalf of Edward Girflold h Barbara M.Onrflold.obJcctnnto t' 
__ posed settlemont. 

-liar.19,73 Filed Affdvt of F.Leo Jones for dort.3 (except Mississippi Rivor Corp) 
liar.19,73 Filed Dofts'Cuppl.Reply Memorandum. 

Far.19,73 Filed Reply Affdvt of Edward Garfield. „ 

I’d' .19,73 Filed Objections of Jacob K.Cohen and .lone Cohan to Approval of Proposed 3ottlcv.3t* 

•?'ar.19,73 Filed Notice of Intention to object by Jacob R.Cohort A Juno Cohen(otty for objeotora) 

;!lar.l9,73 Filed Letter from William '*. .-.'.is son to Judge '.-.'cinrel d dated 3/9/73. 

'Far. 19,73 Filed Flfff Alleghany Corp' Notice of Motion Comoro Judge Welnfold,Room 1106,?/«.5/72i 
Hfar.19,73 Filed Memorandum in support of Pltf t‘s'motion to compel discovery. v 

I Tar.19,73 Filod intervening pltff Alleghany Corp'a Affdvt of M.Lauck Walton . 

piled 11 '* " ** M a/ 111 Jtn® T• Living 3 ton. 

'Kar 19 73 Filed " " " " " " M.Lauck Wilton pur uant to Gon.Rule 9 

*7 ‘Mar.19,73 Filed Affdvt of Cllhort P. Itrelinger for Missouri Pacific Railroad Co. 

'Mar.19,1973 Filod Memorandum of Deft.Ml s souri Pacific Railroad Co in oppoiltion to Fltffs’notlon 

l 

il. _ _ pel discovery. 

Ktr. 19,73 Filed Memorandum in reply to Deft Mi i ;ouri Pacific Railroad Co's Memorandum in oppovt 
, Pltffs'Motion to compol discovery. 

liar.19,73 Filed Eepps&biSan of Downing M.Jen - by dial don II.El .on in < /2l and f /22/72. H/t! 

(far,19,73 Filed Deposition of Downing B. Junks by Iheldon .1.. Eli ien and M.Lauck Walton on 9/».0/?2. M 

Ft, 19,73 Filed Appendix to Dofts'Joint Msmurandum. 

t■ ^ lar.19 73 Filod stipulation and proposed Order of Lofts (all except Mississippi R*vor Corp* 

* 

^ _ ' 

Mar.19,73 Filed OPINIOH/jT)9329.Thi3 is a motion pursuant to Rules 23 and 23.1 of FRCP for approval 
settlement agreement of t class ac tion,as indicated ,otc.Jottloimnt la c^orovcJ an 
Jud/mont may bo ontorod accordingly• Woinfold,J. 

j. v.5,73 Filed Petitioner's Notice of Motion <o amend opinjor.1 Judgment ra ^»>>.ible LA0/7i(Cao r ) 



r 


67 Civ.5095 


\kUAs^ T 


> 

' V 


BETTY LEVIR ET AL VS. MISSISSIPPI RIVER CQRP ET AL • 67 C£v.*C?5'- 


* {•< 

m 

- . K~ 


App f 5 J 73(Cont , d) in Room 705,2:30 P.M. bofore Judge Woinfeld^ffdvt of William R.Waason in Duppoi^tl 

^_ of Motion. | „ . . .! 

^pr,13,73 Filed MEtyO ERD. on N 0 tico of Motion tojamond opinion & Judjjcor.t dated U/5/73. Motion io 

• denied.All parties acknowledge that objector Wesson has a right of appollfrom tho 

* orderod ontorod horein or tho judgment to be ontorod thereon.Weftnfold,J. mn ^ 

JApr.13,73 Filed Memorandum in opposition to motion of William R.Wesson to Amond Opinion and 
Judpynunt . 

^pr.16,73 Filed Lottor from Michael Paul Cohen djatad h/11 /l} to Clk of Court giving correct 

» addro 33 to bo reflected on docket .shoot. _ . __ 

rr * 

May 10,73 Filed Notice of Appeal from Denial of !*<>tinn(Mniled Copies) _ 

£ay 10,73 Filed Notice o r f 'rom Judgment k Mai led Copies) 

fla Z 2,73 Filed Deft.Missouri Pacific Railroad Co.Craft,T.C.Davrta&Milbank Notice of Settlement ... 
^ befifire Judgo Woinfold on !*/2li/73«10:QO A.M. 

2,73 Filed ORDER AND FINAL UUDGMERT.Ordered that terms and prov.of Stip of Sottlemort to Miasc 
| •. Pacific Railroad Co and mombor of c],n3o aro reasonable,otc. jcomplaint & Amended 

l ? Complaint of Betty Levin, complaint ^ Amended SupplComplaitt of Alleghany Corpf.ftoSorii 

LoVaseeur are dismissed as against jail dofts with prejudice and l/ith.out coots to CAJ 
party,etc as indicated.Woinfnld,J.Affdvt of Dorothy* K.StMcklor. ° 

JUDCMENT ERTERED.5/2/73. SJT.5A7/73 m 

May 22-73 Filed change of a ddross of Donovan,L«iin.ro,Nowton & Irving to 30 Rockefollor Plaaa^ II 
Tele. 1*09-1*100. | . 

|jur»_l-73 Filed transcript uf Record of Proceedinjjs of Jan. 2[>, 1972. • * - 

•Jt.a 6^73 Piled stipulation designating exhibits end certain documents to bo transmitted to thoU. 

Jun 6^73 Filed Notice to Docket Clerk that record on appeal has been transmitted to USCA,?rJ Clr 

on 6/6/73. ! 


Jul 9-73 Filed true copy of ur>CA nr ior affiruit-r Ju-Vnwnt of District Court on J. V'olnfolds 

-- . ..... 

■ ’ Opinion 3^01? - Judgment rub rod - ''.lr*rk 


t — 


m 


Nov.20-^3 Filed Notice ot Motion to ost asido Judfjnent and order of May 2, 1973 returnable ll/l 

JNov-23-73 Filed stip. and order adj. above motion to Dec-1*-1973 — Weinfeld, J. ... - 

! Nov.30-73 Filed Memorandum in Oppuoit.ion to Motion to :*et aside Judgment 

* IIovi30073 ^tied Affidavit of H.Lauck V'nlton in'opponition to tho petition of Michael Mounousia 
OjJI 73 ikj /tm X ovyj 6T\ I*,* hji ,J/per jLu ( ^ -*»-j p /7r-r^fV> 

i i/yk\ Tjtvr Si®, /•*'*** - 

■ -/|tW 1, k - r j *'M-n® "... 
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PROCEEDINGS 


F iled Btlp. and ir derth at .the forma t o be us c; d f or tlu» t-ppdt r ofi- r* j 

I_tn .1)0 nn'ide by de ft , Mlnsjqfllp p l Ri ve r Co rp. and fnr rlio ft*i, ’ r 

_f o it of shares o f Commons Stock of Mjnprairl l.’allren < o’. _Z 

___Qil_Cf>nteiDEla£cd by:_SectIons ,1.2 and 1.3 o f the eettlf ^nf > t -n: ^ 

_—datesLlkfij- liL12?2_Bhn&l bo substantially thr fort.m ennrK-d linkup j 

_na_ .E xhibits A B and C.So ordered, Weinfeld. J. ( upon the _repi f •'.( nfnria 

_th at, the fflci g _aet_forth I n the atta c hed document s ere net-ur.-if,^ g u d 

_ are not contrary to th e ter m s of the order enter ed hy t-'hlp r ( > mil 

_rovi ng the se ttlemen t ag re emen t._ V* 

FI Led pe tit ione_£ .Michael Moumousls noti ce of a ppe al t o tho USC\~/ _“ r ~ 

_from petition er’s motion to set a side the fin al order and judgmenT^ 

_entered, on flay 2.1973.Bnlc’.motlo n havin g bee n nrcued on~n .-c. ’/t ,197? 4 

an d t he den i al ha ving been ente red on D ec. 7.19/3 . (eoplos tr Ill..d). , 


thai_±ha. jnatlon of. M /ip olao n fln b r l e l b a adl.- to41arch- ?6,19 /h -4 
_So ordered , Walnf fllri,.!.__* j 

KUsd oeUtiaDflg ' fl a ffd t. a n d -notlca-of motloo-for an -ordar modifying fio crd^r- 
““ f i na l j udgment antarcd May:-?, 1973-appro ving the atip.-Oi aoLtlu.-jent- 


ll«d-«r.Bno-snd^-OA patltlonoi^s motion-datod-Maroh * 4 *7r-ai>-opdaoHnodll'vln^—- 

ths o rd a r and-finaX judgnont dated-and on trod-Hay IjTfJ-—This-cot ioo-1 >* - "_— 

without merit,otc. as Indicated.- Weinfeld ,Ji~Vn-- —- -*■—• 

ed petitioner’s notice of appeal "to tho“USCA _ fro'iii~ - CK6~£Irthl' oi£c/r~ A 
dated April 971974 vhlch dericdoppairahti“inotio~*'tO’dinertdll3 

judgment so as" tb make said judgment noC~blndlng~orT~appcllant-•—* 

ancTothora sfoTTarly 'situafedT(copies' m8tled)7 TT 

-IT ecTOP lN I ONff408 70^- Pltf r~AlIbgRany t T ‘ app 1 lea tlon~foF~r c I mbit 1 s en»3b l? 
fn the 9um ol^ ff5gj000 is gra n fed 7Tne cour t _ 3eem9§l 1 2750,000 “a r. * f all T d 
reasonable to the"attyr for~tTTe pltFsTTevln aiid'LoVASSEUlI.Thj#c cot| 
are’ also entitled to" r< iraburcement for‘dTsburs'emcntsTn tho sum Hr 
706'.' Judgment may “be entered accordingly .Wcinfcld^J.* tu/nT? 

-rzir r —muzz 


O C. 103 Criminal Ooall«u«Uot Sheet 







































PROCEEDINGS 


Tiled JUDGMENT # /4.56/ --ORDERED that the defts. Mississippi River Corf 
am! Missouri Pacific RR Co. pay the sum of $850,000 forlegalfeeo- 

and disb'ursemehts'to ptlfT Mleghany'Corp.Tto be patlT tn equal parto 

- bv such corp. ;Ordere«T that ‘“the defts: Mississippi River Corp. and 
Missouri Pacific RR CoT pay the sum ot$l,750,000 as legal-fees- ~ 
and the sun. of $22,422.06 as disbursements for a total ot $1, //2,4Cr2.( 
"jointly to Messrs. Ora-ns,Elsen and Polsteln and" Pome rant* Levey,Haudcl 
& Block to bd'pd. in equal parts by such corp.Weinfeid,J. m/n - 

Judgment entered,C!erk. entered on docket Z/9/74. 

Filed Notice of Appeal for Petitioner, to U.S.C.A. from'the fiRal Jud©oent of 7/3/7U 
Filed appellants Jacob Cnlmn and .Juno Cohen notice ot appeal to the_ 
USCA from the judgment requiring deft. Missouri Pacific RR topay 
legal tees and d‘l sburseinent s to pi tt .Alleghany Corp. entered on July 
J, 19/4 . (ropier, mailed;. . - 

iled bond on undertaking lor costs on appealin the arut.ol $250.00 : _ 

by the Fidelity and |)cpo«:it ot Mnvvland. __ . _ 
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inclusive, and Section 20n(2) to (11), inclusive, of the Inter¬ 
state Commerce Act * * * 

Tho ICC has not "otherwise ordered.” •• 

If the Investment Company Act had been determined to be applica¬ 
ble to the Pennsylvania Company, all of the following prohibitions of 
the Act would have been specifically violated: 

1. transactions between affiliates without the prior approval of 
the SEC, especially transactions involving the transfer of assets; 

2. excessive management compensation; 

3. improper allocation of expenses between parent and sub¬ 
sidiary company; 

4. loans to a parent holding company bv a subsidiary, 

5. guaranty by a subsidiary of loans made to the parent hold¬ 
ing company by a third party; 

6. sale of securities without prior approval of the SEC; 

7. issue of senior securities such as preferred stock; and 

8. issue of excessive debt. 100 

Needless to say, each and every one of these prohibitions was vio¬ 
lated, but the activity was not unlawful because the Investment 
Company Act was determined to be not applicable. The Investment 
Company Act was passed to prevent exactly the abuses witnessed in 
the Penn Central situation. In retrospect, it must be concluded that 
the regulation of tho ICC has been woefully inadequate with conse¬ 
quent injury to investors and to the traveling public. 

V* Alleghany Corporation 

More than any other single instance, the Alleghany Corporation 
highlights the "overlapping and underlapping” of jurisdiction over 
investment companies: under the Investment. Company AH of 1040 
and the Interstate Commerce Act. Between 1950 and 1959 Inc &EC 
vigorously but unsuccessfully sought to extend its regulatory jurisdic¬ 
tion pursuant to the Investment Company Act o' er Alleghany Corpo¬ 
ration. The exemption provided by Section 3(c)(9) and the order of 
the ICCTtliat Alleghany was u carrier effectively thwarted the SEC 
in its endeavors. After the Supreme Court had determined that 
Alleghany should not be sub, ted to the conflicting jurisdiction of 
two regulatory agencies and that the statutory jurisdiction of the ICC 
appeared paramount, legislation was proposed to close the loophole. 
In appearing to opposo this legislation, counsel for Alleghany argued 
that the proposed legislation was, in effect, a bill of attainder because 
Alleghany was tho only company which would be affected. Whether 
or not such was the case in 1959, there are enough companies besides 
Alleghany presently relying on Section 3(c)(9) to warrant closing 
this loophole. 101 

Alleghany was incorporated on January 26, 1929. It became one of 
the first companies to register with the SEC under the Investment 
Company Act of 1940 and it continued to be subject to the Act until 

•* It should be pointed out*, however, that although tha dispo«al of the Wabash could have been a basis 
for rescinding the 1V42 order, the Pennsylvania Company continued to control the Detroit. Toledo At fronton 
Railroad Compan* and the Toledo. Peoria and Western Railroad Company, both common carrier* by 
railroad. 

u* Hair in o on ••Pena Ctnfral Trontynriaiion Company Adequacy of Interior Proledton" before the Specie/ 
Subcommittee on I n> tit lotions oj the lion it Committee on Jntcrt/t'e end foreign Commerce, 92st Co;»g., 2d 
Seas. 100-120 (I9T0). 

mi For example. International Utilities Corporation, which was represented on the Hoard of Director* 
of Penn Central, obtained an order terminating U* tutus as an Investment company subject to the Invest- 
inent Company A . of I MO as a result of Its acquisition in 1905 of Ryder Truck Lines eEC Investment 
Company Act Release* Nos. 4406 and 4325. 
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October 4, 1945. At that time, the SEC terminated Alleghany^ 
registration as an investment company because as a result of its acqui¬ 
sition of control of Chesapeake and Ohio Railway Company it “liad 
become subject to regulation under the Interstate Commerce Act and 
Bad thus ceased to be an investment company by reason of Section 
3(c )(9) of the Act which excludes from the definition of investment 
company any company subject to regulation under the Interstate 
Commerce Act.” 

At that time, 86 percent of Alleghany’s total assets of $83 million 
were invested in securities of carriers and only about 5 percent in 
securities of non-currier issuers. 

In 1949, Alleghany acquired control of Investors Diversified Serv¬ 
ices, which is now the largest mutual fund complex in the United 
States with assets in excess of $G billion. In 1955, Alleghany acquired 
control of the New York Central Railroad but continued its policy of 
investing in non-ICC regulated securities so tha* by 1959 only 22 
l>ercent of its assets were invested in carriers. This policy, interestingly 
enough, has included a significant investment in Manufacturers 
Hano\er Trust Co. 

Following the completion of the Penn Centrul merger on February 1, 
1908, Alleghany and its related interests constituted the single largest 
block of stockholdings in Penn Central’s common stock. 101 Thereafter, 
Alleghany asserted it continued to hold carrier stntus until that status 
was revoked by the ICC and, therefore, it considered itself excluded 
from the definition of an investment, company by reason of Section 
3(c)(9). Recognising, however, it was no longer in control of a carrier, 
Alleghany registered with the SEC as an investment company on 
April 10, 1968. It stated in its registration statement that it was 
registering under the Act to eliminate r.nv uncertainty that might 
exist as to its status as n company sub'cct to regulation under the 
Interstate Commerce Act and to eliminate any possibility of liability 
for doing business a K an unregistered investment company. 

Aljeghany then embarked upon a series of transactions intended to 
remove the company from under the provisions of the Investment 
Company Act. On September 4, 1908, Alleghany entered into an agree¬ 
ment Yvticreby it bought virtually all of the outstanding stock of 
Jones Motor Co., Inc., a motor carrier subject to ICC regulation. 
Because the transaction required ICC approval, all the shares of 
Jones purchased by Alleghany were deposited in a voting trust with 
Marine Midland Grace Trust Co. of New York as ‘‘independent 
voting trustee.” 

In registering with the SEC, Alleghany had disclosed its intention 
to assume motor carrier status, but did not solicit and receive stock¬ 
holder approval until April 25, 1969. Thus, approval was obtained 
only after Alleghany had already made its investment. Certainly, a 
question of effective stockholder approval is raised in view of the 
SEC’s position in The Equity Corporation . IM 

On January 27, 1970 the ICC authorized Alleghany to acquire 
Jones arid the transaction was consummated on April 30, 1970. The 
ICC found that Alleghany's acquisition of control had clearly violated 
Section 5(4) of the Interstate Commerce Act but, .nevertheless,, 
found the acquisition to be ‘‘in the public interest.” As in several other 

Ai of April 3, 1V6 • Alleghany, Its controlling stockholder and Investors Diversified 6orvlccs liad a 
combined holding o?4 OA per cent of Penn Central stock and formed the largest single block. 

*• SEC Investment Company Act Ilelean* No. W00 
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similar situations, the ICC chose to overlook action by a carrier which 
might reasonably have been construed to be at leu9t u misdemeanor 
under Section 10 of its Act. It rewarded the carrier for violating the 
Interstate Commerce Act by permitting it to retain an investment 
made in violation of law. Of course, ut no point in its consideration 
of the acquisition did the ICC consider the effect upon investors 
becauso of a loss of regulatory control by the SKQ. This illicit acquisition 
cost Alleghany approximately S28.8 million. On a consolidated basis, 
this represented approximately 12.5 percent of its total assets, but it 
jyas sufficient to permit Alleghany to slip from under the regulatory 
’controls of the SbC and fall within the pseudo-regulation of the ICC. 

VIII. Other Matters Affecting Investor Security 

In analyzing the adequacy of investor protections, as viewed by 
,he ICC, the staff has concluded that because of their potential for 
ifijury to the public interest, certain other matters should properly 
be x (lip subject of separate* and more detailed study. Those matters 
include: 

\ 1. conglomerates 

In N^arch, 19G9 the staff of the ICC submitted to ‘he Commission 
detailed studies of the conglomerate merger activity within the rail 
and motor carrier industries. Among other thingsf the staff pointed 
.to.the .Commission’s power inherent .in Section 20a as a potent means 
for controlling what was becoming a rapidly accelerating process of 
diversification. In this regard, the staff raised the point that— 

'/ Management fof the conglomerate! may very well strip 
the carrier of additional assets reducing it to » corporate 
shell and then dispose of it. 

, Ironically, the accuracy of this estimate has already been brought 
home with the announcement by Xui tlnyst lmlustries.of its intention 
to dispose of its transportation subsidiary, the Chicago and North¬ 
western Railway. The railroad had been the initial company around 
which the holding company was capitalized and launched. North¬ 
west Industries, as the parent holding company has availed itself of 
the tax benefits and credits of the subsidiary railroad to reduce its 
own tax* liabilities without, apparently, any offsetting benefit to the 
railroad. Now, with a signifiesnCoortion of the railroad’s real estate 
investments sold off'to maintain the company’s dividend policy and 
Jl).<i_bidkj>f the tax_jiilvantages already written off, the railroad is for 
sale. " V 

Although the ICC has prepared its conglomerate merger studies, it 
has not demonstrated an enthusiasm foj - implementing the staff’s 
recommendations'.'’ The Commission sought and received in the 
Emergency Railroad Transportation Act of 1933 the authority to 
regulate holding companies, but when nctihilly confronted with a 
patent violation of a significant prohibition'in that legislation, it 
ignored the original legislative purpose and ratified the unlawful 
action. - \ 

Clearer public disclosures by conglomerates with intelligible and 
accurate breakdowns of gross and net incomes by product lines and 
lines of business are needed. A reporting system for conglomerates 


•N 


\ 


13 









S' 

350 MOTOR CARRIER CASES, INTERSTATE COMMERCE COMMISSION 

♦ 

during the period of^ the trust. Prior to consummation of the 
transaction proposed herein, Alleghany 6hall submit for approval 
, of the Commission a plan showing how it intends to effectuate 

such trusts-ship. While undoubtedly the divestiture of Penn 
Central shares by the trustee may have certain tax consequences, 
l.e., either the sale will result in a profit or a loss, Alleghany 
may avoid the t^x consequence by electing not to consummate the 
• proposed transaction. Further, the record before us indicates 

t that the trustee should experience little difficulty in disposing of 

390,130 shares of Penn Central now owned by Alleghany. Con¬ 
tained in the affidavit of Fred M. Kirby, previously r tier red 10 ,^ 
is the folowing statement: 

' . 15. As of April 9, 15C9, the date of the afcrcMM Application under $0, flic 

total amount of the capita) stock of Per.n Central owned by the binds sj ons'-red 
by IDS ./investors Diversified Services, Inc./ was 1,0?0,009 shares or approxi¬ 
mately 4.23^ of the total amount outstanding al! of which were held for lnvcsi- 
rr.erit purposes only anl not foi purjioses of control. As of tills date /September 
30, 3 969/, all but 391,900 of said shares, representing approximately l.C3 r t of 
the Penn Central capital stock outstanding, have been sold. 


We v/iil further require as a condition to approval that all inter¬ 
locking directorates between Alleghany and Perm Central, its 
subsidiaries, and atfiliates be terminated. Frier e consummation, 
pr mi of such termination shall also he su'nr.itir ' re the Com - 
Jm ssion. C/i. -c?: a/.i «■ O. n.. Co. I'u hr- , Jt 1 i.l .C. 23V. 
v still further, in accordance with Alleghany’s suggestion, and 
our own independent evaluation of the situation, we shall require 
1 as a condition for consummation of the proposal that the trustee¬ 
ship of Alleghany’s MoPac securities, as previously ordered by 
Vine Commission, be contin ued subject to_ the continuing juriocic- 
v nun of the Commission. Jhe Commis sion _in._thc.f inure .may 
either in response to a petition or on its own motion institute an 
investigation to determine whct.her._t.he trust_should be continued 
or whether Alieghany’s divestiture oi MoPac securities slioulti be 
“required. . ■ 

r The Penn Central shares not owned by Alleghany, hut controlled 
by Fred M. Kirbv*'and Allan P. Kirby, Jr., as coguardians of 
the property of their father, Allan P. Kirby, present a special 
problem. The 390,J30 shares ol Penn .Central owned by Allan 
P. Kirby represent 1.62 percent of lhe outstanding Penn Central 
snares. While Fred M. Kirby and Allan P. Kirby, Jr., arc by 
lhe terms of the conditions imposed relating to interlocking 

109 M.C.C. 
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newly issued common stock of Jones, and Jones will have no other 
capital stock outstanding. J y 

One of the primary reasons presented by Alleghany for acquisi- ✓« 
tion of the operating rights of Jones is to lessen ns tax burden. 

Such burden arises from the fact that Allan P. Kirby, as of 
February 28, 1969, was the beneficial owner of 4,084,813 shares, 
or 56.21 percent of the outstanding common stock of Alleghany. 
Alleghany is, therefore, for Federal income tax purposes, con¬ 
sidered a personal holding company since one person (less than 
5 individuals) owns more than 50 percent of its stock and has 
“personal holding income,” (60 percent or more of adjusted 
gross income consists of uividends and interest) and is therefore 
subject to a 70-percent penalty tax on the "undistributed personal * 
holding income.” Alleghany does not want to distribute all 6uch 
income to avoid the tax. With Alleghany the recipient of the op¬ 
erating revenue generated by its Jones Motor Division, it alleges 
it would be an operating company rather than a holding company 


for Federal tax purposes. It could then retain and reinvest net 
earnings and would not be subject to tlio 70-percent penalty tax. 

Evidence of past operations by Jones under its operating righiS 
is reflected in an abstract of shipments showing all shipments 
transported in January 1069. The traffic handled consisted of a 
wide variety of commodities, show in*, service to points through¬ 
out Jones’ authority. 

In its verified statement tiled on October 1, 1969, Alleghany 
stated that as of February 1, 1968, the date of the Penn Central 


merger authorized by the Commission in Pennsylvania R. Co.- 
Mcuict-S'c'. York Central R. Co.. 327 I.C.C. 475, Alleghany re¬ 
ceived and still holds 10C,'195 shares or 0.S1 percent of the 24,104.- 
70S shares outstanding, ot Penn central stock. In addition, Allan 
P. Kirby, controlling,, stockholder of Alleghany, received and 
presently holds 390,130.snares or 1.62 percent oi the outstanding 
Penn Central sharcb.' Combining their interests, Alleghany and 
Kirby together own 2>.43 percent of the outstanding Penn Central 
stock. Alleghany’s shares in Penn Central are held in its own 
name but the Kirby shares are among those held in the name of 
Sigler and Company. 

Alleghany is also the controlling shareholder of Investors Di¬ 
versified Services, which serves as an investment advisor and 
distributor for a group of mutual funds. As of September 30, 
19o9, these mutual funds held 391,900 shares or 1.63 percent 
of the outstanding shares of Penn Central. Itis alleged inyestmeni 


y 


toil M.C.(•'. N 
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34i vioroit tARRIKR C.WKt.,.NTF.RSTATR COUMKKCK COMMAS 
party to the application bolero the commlsalon «ould have had 

family in Penn Central have acere . t0 lh0 question 

3nd ir d l b Cn the°contml^on > ^a8 1, to C whether Alf.gh.ny is affiliated 

sTpi me — 

Alleghany maintains that a n ’" e ^rectors alone does not 

minority representation the board of direct ^ t# d such 

oive rise to section 5(6) affiliation. I » financial 

~ saw 

^"po^=^rr^=^na. 

SaH i“r ^Xlt%r~nt In .ones Is 

o! almost equal yaluetomat Alleghany already has In Penn Gen r l 

there „m he no economic motive to manage one in .he »*ttn 
. ththfar If its ar aument that it is not affiliated with F enn Conn 
in; me.n,n; 8 7sec.on 5 ,6„sacccp,eh.Alleghany points ou, 
the proviso of section 5(2)(h) of the act is not applicable. 

As to whether acquisition of control of Jones is consis 
with public Interest? Alleghany claims that public Werca includes 
not only direct benefits to the shipping public but also indirect 
benefits through strengthening of the financial ‘U 

.carrier involved, leading to longrun economies lor the public. I 
y is readily admitted the original intention in acquiring Jones es 
V, ;o avoid classification as a personal holding comply un^ej Ae 
'^ Internal Revenue Code and thus to conserve .unds whld, *ouId 
otherwise have to be paid under the penalty tax provision. Still, 
it7s aruued the funds so saved will he available for improvement 
of iones- cLrier oporations. U is claimed that it is in the public 
interest to have the union ul a company having substantial lm»nci 

tax'aavmgswill make available to Jonesapprox.matcly S*.#15.«» 
beiween I960 and 1973. Tbls will allow Jones to Improve plan. 
ancTequipmcnt and achieve a growth rate no. possible without he 
/topT.Company such as Alleghany. In support oil., poml.on 
^ ihat it is in the public interest for a company to realm: tax sa 
ings if passed on to the carrier being acquired. Alleghany cite 

0.*.. oe.el.1 Lines. 
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share that Alleghany will receive. To the extent that 
Alleghany's majority position (which carried with it the 
power to veto certain corporate actions) has any "premium" 
value, that "premium" is included in the consideration to 
be received by each and every Class B.shareholder alike. 

II 

THE TERMINATION OF ALLEGHANY'S 
INTEREST IN I10PAC SECURITIES 
WILL PROMOTE THE PUBLIC INTEREST 

The divestiture of Alleghany's security holdings 
in MoPac, pursuant to the Plan of Reorganization, would also 
promote the public interest. 

In a prior proceeding before this Commission, 
Alleghany's acquisition of the Jones Motor Company, Inc., 
a common carrier by motor vehicle, was approved. Alleqhanv 
Corporation - Control and Purchase - Jones Motor Co., Inc. - 
and Control Erie Trucking Company , No. MC-F-10444, 109 MCC 

333, decided January 27, 1970. 

/ >■ 

The Commission, as a condition to its authoriza¬ 
tion, ordered that the trusteeship of Alleghany's MoPac 

•„ V 

securities be continued. ; The Commission noted "... either 
in response to a petition or on its own motion [it may] 
institute an investigation to determine whether the trust 
should be continued or whether Alleghany's divestiture of 

/ * V > 

, f 
». 

-9- 
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MoPac securities should be required." Alleghany Corporation 
Z— Control and Purchase - Jones Motor Co., Inc. - and Control 
Erie Tr ucking company , supra , at 350. 

Undoubtedly the Commission, in so ordering, weighed 
the unique characteristics of MoPac Class B stock, including 
the absence of a broad and liquid market for that security. 
(See Exhibit 12, Testimony of F. L. Lee Jones.) The Commis¬ 
sion was undoubtedly aware that the sale of Alleghany's B 
shares in the usual way was simply impossible, and to so 
order would cause great financial injury to Alleghany as 
well as to the minority class B stockholders, the price of 
whose stock would be substantially depressed by the forced 
sale of the controlling block of B shares. 

Furthermore, it is clearly conducive to the public 
interest that the Commission be relieved of the obligation 
of overseeing this trust, while at the same time achieving 
a solution which will not harm Alleghany, which is also a 
carrier subject to the Commission's jurisdiction. 

Clearly, an excellent procedure for eliminating 
or virtually eliminating Alleghany's ownership of MoPac B ' 
stock is that embodied in the Plan of Reorganization. 
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becausp the MOPAC Plan of Pecspltnlization hnn been rnn 
up by Mississippi and her lawyer - :, and they h--ve hired 
mercenary experts, lawyers who get paid .to beatify in 
favor of MOPAC and Mississippi, and-"those who are not In 
•agreement with the wishes of Z J A °nlfislppl are not hired to 
testify. If the ICC depletes favorable for neotlon 20a, the 

MOPAC and Mississippi benefit because the nl-an of recapitoll- 

/ 

zatlon has been slanted to be In their favor. Mlrrlsnlpul 
is MOPAC; Mississippi Is the management. The yellow proxy 
even says th&t "this proxy Is solicited on^behnlf of the 
management." 


On page 36 




Mr. Walton talks '’bout, the 9l6 million dollars net 
left for the '■’ih-.of; "P", and capitalizing that, he finally 
comes up with his fact .that Class "d" la worth * 2 , 450 ...pare 
3 ? , lln^c 2 , 3 ~ Put Mr. Walton, a railroad lawyer that he 
l£, is forgetting that In addition to the worth of Clan®. "H" 
of *2,450 per share bnsed on earnings, there Is left out 

j 

the fact that Class "B " has, as of December 31, 1972, re¬ 
tained Income of *3^9,192,000, or approximately *8,7?5 per 
Class "H", which belongs to Class "B", becfluse^n^T^ncome l.j 

u * 

In addition to the assets necessary to satisfy all liabilities 
of the MOPAC railroad, including the *100 per shar<-> llouida¬ 
ting value of the Clans "A" in the event of liquidation. So 
all of this *349,192,000 retained Income of MOPAC, as of 
December 31, 1973, belongs to the Class "I?" stock. This value 
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D-B 

of 52,^50 ppr Clone "n H , when odded to the nbout SB,775 
retained income which bclonrcn to Clooo "D", oraounto to 
711,225 value prr Cleon "B." 

*"J1" vnluo, Thoro nro Additional 
property vnjurn for JJ. 

At December 51,1572 and 1D71,according to the llo'r.c la7k! Annual 
Report on page 21,Consolidated non-dcpreciablc properties,including 
land and land I’lghts v;ero approximately (545 millions.This (545 
millions is arrived at in the following manner- These valuations 
are os of 10^1 plus additions and betterments less depreciation 
to December .'51, ±072, Since the year of 1034 inflation has more 
than doubled the value of this nroperty,or approximately 
§1,020 Millions. One half of this accrues to the Class B,which 
according to ahe Mopac I.f.C. Agreed Plan of 1.955 Disorganization 
tlie Class B is the recipient of all corporate equity -after ail 
debts have been satisfied,including the §100 per share liquidating 
value of the Class «3« . One half of §1020 Llil lions equals §54 ^C!05/T, 

Therefore Class B has increased in value £545,000 OOC» ; 

Consolidated Retained Income December 51,1972 23-.9.i ft.. 

Total value accrued to Class B §8y4,i...';i,sJw, 

Tills amount divided by say 40,000 shores Class B 
equals approximately §15,350 per Class B 

Plus times earninga 
of Class B based upon 
earrings according 

to i'opac • 2,450_ x' 

Total value pd,800 per Class B Mopac stock ^ 

One of the solutions to this Mopac problem is to have the 
United States District Court in Saint Louis help the I.C.C. enforce 
the licpac Agr">od Plan of Reorganisation which is a law of t'r? 

United States because it was approved and certified both by the 
I.C.C. and the United States Federal District Court in Saint Louis. 
Tlie other solution would bo to have it resolved under Section La,:. 


> 
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Allcgl.nny has a, »od that thoy want out, vi k tho poe- 
elblllty of getting approximately $ 2 ,^ 50 /nharo for their 
21,2^3 "hares of "B" stock, nnd Mississippi River Corpora- 
tlon viBhon to maintain voting oontrol of HOPAC. I thcre- 
fore propose that Alloghany solln ltfl "B" shares to HOPAC 
for ? 2 ,^ 50 /shpro cash, which eharec become treasury stock 
for future corporate purposes. Split the'"B" stock 20 for 1 
and leave tho n A fc stock the oane, giving Mloolsnippl River 
Corporation 51.3 por cent voting oontrol, and the minority 
stockholders of the "A" and "B», U0.2 per cent voting oontrol. 
Tho advantages of this plan are numerous. 

(1) Die equity ot the shares will be undisturbed, whloh 
fulfills tho requirements of "equivalent securities" and 
"residuary beneficiary of any future prosperity the property 
may enjoy." 

(2) The railroad \/lll bo spending (^2,^50/rh to x 

21,2^3 shares =) *b 6 ,0^5,350 t 0 buy (79,000/shnre x 21,2^3 

shares -) 9191,107,000 of retained rarnlnfo, thus gaining 
fi.O 

c 145 -I.hi, 65 c' •"(,! its t! raflury, which dees not include 
1 <* *“ 

other large underlying values. 

(3) It will eliminate an expenditure on dividends of 
(dB50/r.hnre x 39,731 = ) -33,771 ,‘ 350 , -hlch is a great 
vnnto of the Railroad's funds; for much of It will end 
up In tho hands of the Internal Revenue Service, and bn 
of little benefit to the "B» stockholders br-cauen of the 
dividend' s^stntus ar, current income. 

(^») Alleghany will he out at the ^2,^59/nharn prion for 
which It has nlready. bargained. 

(5) Mississippi River Corporation's "A" shares will 
maintain 51.6 per cent voting control, which in my opinion, 
is far more than they deserve after the yearn of denotation 
whioh they have vested upon the "13" stockholders. 



(6) There will be 424,860 sharon of opllt "B" stook In 
the MOPAO treasury for merger purposes and othor oorpornte 

* • i 

aotlvitles, ■' 

(7) The 20 for 1 opllt will repair an old injury to the 
"B" 8tookholdera which grew out of the 1954 Rcorganlrstlon 
"agreed plan," (See Section III Dencgatlon of Clans "D" 
Stockholders, below.) 

(8) The more balRncod voting oontrol should Increase the 
performance of flduoiery obllgatlonn of the board nnd bring 
to an end the taking advantogo of one group of stockholders 
in favor of another. 

III. DELEGATION OF CLASS "B" STOCKHOLDERS. 

There Is n long hlr.tory of denial connected with the 
Claar. "B" stockholder. This denial ha» always boon vested 
upon them from above by people in oontrol, end In the 

position of flduoiery responsibility. There folio.'a a 

\ 

brief reeumo of some of the major note of denegation. 

Aot 1, Denotation cf Voting Power. 

In the 1954 Reorganiratlon of MorAC under the "agreed 
plan," the "B" stockholders lost most of their voting 
power beooupc the retained enrnlngs and equity of 30 sol¬ 
vent subsidiary ooraponlca of the Consolidated 250PAC system 
wero left out of the assignment of valves to the "B" shares. 

(Attachment III.) Tho ICC took Into consideration In the 

/ • \ 

"agreed plan" only the Missouri Pnolflo Railroad nnd 

/ * V 

24 subaldlnry oorapsnlno vhloh were in receivership. Con- 

\ 

s. 

oequently, the *5130 million in retained earnings nnd equity 

\ 

values vfhlch actually existed for the old common stock vnti 

. . f • 

reduood by *126 million to $4 million. When the "D" stock 
van snt up at $100 par value, approximately 40,000 r.hsros 
resulted instnnd of approximately 1,300,000 shares. Ae a 
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STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


f 


BETTY LEVIN, ALLEGHANY CORPORATION 
and ROBERT LeVASSEUR, 


Plaintiffs-Respondents 


-against- 


j, MISSISSIPPI RIVER CORPORATION, 

1 MISSOURI PACIFIC RAILROAD COMPANY, 
Ji ROBERT H. CRATT, T. C. DAVIS and 

j tiio:ias f. mileank, 


Defendants-Respcndents 


MICHAEL MOUMOUSIS, 


Petitioner. 


67 Civ. 5095 (EN) 


AFFIDAVIT 


STATE OF NEW YORK ) 
COUNTY OF IJIT.7 YORK ) 


M. Lauck Walton, being duly sworn, deposes and says: 


1. I am a member of the firm of Donovan Leisure 

i 

jNewton & Irvine, and am fully familiar with this litigation as 
set forth in detail in my Affidavit dated January 15, 1973 in 
|Support of the Settlement herein. I make this affidavit in 
jopposition to the petition of Michael Houmousis dated November 15, 
! 1973 to set aside this Court's order of flav 2, 1973. 

2. On information supplied by Missouri Pacific Rail¬ 
road Co. and the National Quotation Bureau, Petitioner became 

a holder of two shares of Missouri Pacific Class B stock on or 
about February 27, 1969, during which month the lowest bid price 

i 

was $1,800 per share and the highest asked price was $2,000 per 
share. He voted against approval of the recapitalization. 
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3. Petitioner did not appear in person or correspond 
with this Court in connection with the settlement hearing held 
on January 25, 1972. 


4. On information supplied by the Missouri Pacific 
Railroad Company, the vote at the Special Meeting of Stockholders 
on June 15, 1973 on the proposed Plan of Recapitalization and 
Amendment to the Articles may be summarized as follovs: 

There were a total of 1,865,702 Class A shares elici! lc 
j to vote at the meeting. Of these, 1,G14,453 or 36".5% voted 
jfor the plan, and 21,044 shares representing 1.13% of the out- 
'standing A shares voted against. Total Class A shares present 
!or represented at the meeting was G7.7% of the outstanding. 

There were a total of 474,902 shares of Class A Stock 

I 

jother than those owned by Mississippi River Corporation and 
Alleghany Corporation voted at the meeting. Of these minorit" 
shares, 453,858, or 95.5% of the voting minority, voted for 
|approval of the Amendment and Plan of Recapitalization. Thus, 

4.4% of the voting minority voted against the plan. 

There were 39,731 Class B shares outstanding. There 
were a total of 35,305 Class B shares voted at the meeting of 
which 33,140 voted for the Plan and 2,157 voted against. The 
33,148 shares of Class B voting for the proposal represented 
83.4% of the outstanding Class B. 

There were a total of 14,062 Clans B shares other than 
,those owned by Alleghany which were voted at the meeting. Of 
these minority Class B shares, 11,905, or 84.6%, voted for the 
| proposal while 2,157, or 15.4% of these shares were voted against. 

5. Alleghany v/as required to trustee its t'.oPac stock 
when MoPac came out of reorganization in 1956. Previously, in 
1945, the ICC had required in Chesapeake t. Ohio Ry. Co. Purch.v -e, 

( Fin. D. 14692 (Div. 4): 


- 2 - 
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"(2) Alleghany and the Chesapeake & Ohio shall 
deposit with the Chase National Hank of the 
City of New York as independent voting trustee 
all voting stocks of carrier corporations subject 
to regulation under the Interstate Commerce Act, 
not presently affiliated with the Chosaneake & 
Ohio system whether now owned or hereafter ac¬ 
quired by either of then, except Alleghany's 
holdings of the stock of the Missouri Pacific 
Railroad Company which is now in reorganisation 
under Section 77 of the Bankruptcy Act, as 
amended." {Sheet 22) 


1 At sheet 3 of the Division 4 report, after noting the non¬ 


necessity of trusteeing Alleghany's MoPac stock because of 
the status of MoPac as a bankrupt, the ICC added: 


"(Should Alleghany acquire any voting stock at 
the conclusion of the court proceedings, such 
stock \:ould be covered by the proposals made in 
the petition of April 13, 1945.)" 


! That is, an', such stock received would be placed in voting 

i 

j trusteeship. 

6. In I'inance Docket No. 1C656, Louisville l 

| Jeffersonville Bridge & Railroad Conpany, Merger, Etc., Order 

* 

iiof March 2, 19 55 , and with reference to the report of the 

i . . 

jjDivision which was made a part of that Order, the Commission s 

|| 

" It is ordered , That, subject to the conditions for 
the protection of employees, and relating to de¬ 
posit of specified railroad securities with an 
independent voting trustee referred to in the re¬ 
port aforesaid, ..." 

The application would be approved; and. 


" It is further ordered , That the effective portions 
of the cruer of June 5, 1945, in Finance Docket 
No. 14G92, Chesaceake & Ohio Railway Company Pur¬ 
chase, etc. be and they are hereby terminated 
and shall be of no further force and effect." 


aiu 
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In the report of Finance Docket No. 1GG56, 290 I.C.C. 725, 
745-746 the Commission stated: 


"Alleghany owns securities of tue Missouri Pacific 
Railroad, as shown hereinbefore, but the voting 
power attached to the ownership thereof is divorced 
from the securities, and will remain so until a 
reorganization plan, aonroved by us and the court 
having jurisdiction over the bankruptcy proceeding 
is formally adonted, consummated, and authorized, 
or if the proceeding is appropriately otherwise 
terminated. It is our view tnat if and when 
Alleghany obtains voting securities of the cor¬ 
poration suuceccinc: the present Missouri Pacific 
Railroad Company, Alleghany will be recuired to 
deposit those securities with an independent 
trustee nominated by Alleghany and approved by the 
Commission." 


At Page 723 the Commission stated: 


"The report in the Chesapeake case shows that in 
addition to the stoc.: or tne Chesapeake system 
owned by Alleghany, it also then owned stock of 
other carriers subject to the act, not affiliated 
with Chesapeake or its system. Among those sec¬ 
urities, it owned considerable stock of the 
Missouri Pacific Railroad Connany, the control 
of which was vested in a trustee subject to the 
jurisdiction of the United States District Court, 
Eastern Division, Eastern Judicial District of 
Missouri, in a pending reorganization under 
Section 77 of the Bankruptcy Act; ..." 


On reconsideration in Finance Docket No. 18656 order 
of the Commission on May 24, 1955, 


"It is ordered, That the order dated March 2, 
1955 dcscrineu in the first paragranh hereof, 
be and it is hereby, affirmed;" 


7. By its Supplemental Report and Second Supplemental 
Order of October 2, 1957 in Tinance Docket No. 1C656 the trustee 
(Empire Trust Company) and the terms of that tru'.t were approved 
by the Commission. Copies of the Supplemental Report and Order 


Ik 


/ 

/ 






are annexed as Exhibit A, and a copy of the trust agreement and 


its amendment in accordance with the Commission's direction are 


I 


annexed as Exhibit B. 

8. The aforementioned trust continues today in the 
same form as originally approved. In June of 1967, the trust 
iwas extended for an additional ten year period by agreement 
between Alleghany and the Bank of Hew York (successor to Empire 
I Trust). By an Order of August 11, 19G7 in finance Docket IIo. 


i 


1 18656 the Commission approved the substitution of Franklin 
National Bank as a substitute trustee. 

By its Order of January 27, 1970 in No. MC-F-10444, 

r 

i Alleghany Corporation-Control and Furchase-Jones Motor Co. Inc. 
'And Control Erie Trucking Company, annexed as Exhibit C, the 


Commission said, 


" It is ordered . That acquisition . . . [be] 
approved ana authorized upon the terms and 
conditions set forth in the said report of 
the Commission. 

* * * 

" It is further ordered , That, in Finance Docket 
NoT l’cVbt;, t:.e prior orders of the Commission 
dated March 2, 1955 and May 24, 1955 be vacated 
to the extent set forth in the said report." 


The report in MC-F-10444, at 109 M.C.C. 333, 350, states, 


"Still further, in accordance with Alleghany*s 
suggestion, and our own independent evaluation 
of the situation, we shall rectuire as a con¬ 
dition for the consummation of the proposal 
that the trusteeship of Allcahanv's HoPac Sec¬ 
urities, as previously ordered by the Commission, 
be continued subject to the continuing jurisdic¬ 
tion of the Commission. The Commission in the 
future nay either in response to a petition or on 
its own motion institute an investigation to 
determine whether the trust should be continued 
or whether Alleghany's divestiture of HoPac sec¬ 
urities should be required." 
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9. The fact of the voting trust was fully disclosed to 
this Court in the reply affidavit of Granville Whittlesey, Jr. 
made in support of Alleghany's motion to intervene in this action. 
The affidavit responded to the argument made in the defendants' 
answering memorandum that Franklin National Bank, the voting 
trustee of Alleghany's Class B IloPac stock, had to be joined as a 
party-plaintiff, by stating: 


II 


"The facts from which it ray be determined whether 
or not Alleghany's voting trustee is required to 
be joined as a plaintiff with Alleghany are found 
in the Voting Trust Agreement between Alleqhany 
Corporation and Tranklin National Bank ana may be 
determined by this Court on this motion. Accord¬ 
ingly, I annex hereto as Exhibits 'A' and 'B' 
respectively the Voting Trust Agreement made as 
of June 11, 1957 between Alleqhany Corporation 
and Umpire Trust Company, an i as amended by Agree¬ 
ment dated December 12, 19 57 betv.’een Alleghany 
and Empire Trust Company, under which Agreement 
and amendment thereto Franklin National Bank is 
and since August 31, 1967 has been acting as Suc¬ 
cessor Trustee. 

“5. Pursuant to the Votinq Trust Agreement 
(Exhibits 'A' and 'B'), Franklin National Bank, 
as voting trustee, has issued voting trust cer¬ 
tificates to Alleghany, which Alleghany holds as 
evidence of its beneficial ownership of a major¬ 
ity of the outstanding shares of KoPac Class B 
Stock." 


The Whittlesey Affidavit is annexed hereto as Exhibit D 
(the Voting Trust Agreements, Whittlesey Affidavit Exhibits A and 
B, are not included). 

10. In the Beply Memorandum filed in support of Alleg- 
, | 
hany's notion to intervene as a plaintiff, it was specifically 

argued that it was not necessary to join the trustee of Alleghany's 

IloPac stock as a necessary party because Alleghany was the real 

[party in interest. 

In the memorandum, it is stated: 
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"There is no secret about Alleghany's 
voting trust agreement and the ICC order pur- 
s ant to which the trust was established. 

They are of record for defendants to see, 
and no issue relevant to this case is pre¬ 
sented by then on which discovery is neces¬ 
sary." (Page 9) 


The pertinent portions of Alleghany's reply memorandum in support 
of its motion to intervene are attached hereto as Exhibit E. 

11. The status of A.lleghany Corporation as a real party 
in evidence despite the votincj trust was conclusively determined 
by Judge IlcGohcv when lie held that the defendants' argument ir. 
(opposition to Alleghany's notion to intervene were "unpersua¬ 


sive.' 


The opinion of the Court is attached hereto as Exhibit 





M. Lauch Walton 


iSworn to before me this 


!29th day of November, 1973. 


} ] U- 

Notary Public 


riOTTA H DV.7S0V 
Notary Pl'Ic, S'- - m ;;.y Ycrlj 
t;j. ( . •*..3 , 

Cuali'nt m f ■ 5 Courty 
0' %H| /’ f;- .. v 

Com.-un.on 1*, i:ci Mo-ch o J, J <. j 
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F. D. No. 18656 - Sheet 2 

June 11, 1957 with the Empire Trust Company of New York City, and 
(2) of the nomination of the latter, as trustee. A conformed copy 
of the voting trust agreement was physically attached to the 
petition. No representations have been made, or objections 
presented, by other parties to the proceeding. 

Under the arrserver.t Alls+hany assigns, transfers and delivers 
to the Empire Trust Company, hereinafter sometimes referred to as. 
the trustee, ail of its voting stocks of the Missouri Pacific 
Railroad Company, namely 2.2C0 shares of Class A stock ana 19,au . 
shares of Class 3 stock, and further agrees to assign,, transfer am 
deliver to the trustee all voting stocks of carriers subject to :'a 
Interstate Commerce Act (ether than stocks of the Nev York Central 
Railroad ar.d its affiliated carriers) which it may acquire. Tho 
trustee assumes no obligation to insure compliance by Alleghany 
with the latter provision. 

Section 2 of the agreement provides, among other things, that 
the trustee shall be entitled- independently to vote upon and take 
any other action in connection with the election cf directors 
which shall be advisable or necessary to further or protect the 
shares of stock deposited thereunder, and to vote or act upon all 
matters submitted tc stockholders, except that in respect cf any 
matter (other than the election of directors) required by lav to b 
submitted to stockholders, the trustee shall, if so directed, vet: 
or act upon the sh-rcs deposited as Alleghany shall in writing 
direct; that shares represented by certificates pledged by Alice:.: 
shall be voted by the trustee as. directed by tho pledgee in the 
event of default, upon being furnished by the pledgee with a 
certificate of the existence of such default. Section 3 provides 
in effect that the trustee shall release any shares of stock from 
the agreement upon surrender of the voting trust certificate .i- ' 
endorsed, accompanied by a certificate requesting such release nr..: 
certifying (a) that tho shares hive been sold to one cr r-re per: 
not affiliated with Allegheny, an "affiliated person" being dofi: 
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P. D. Ho. 1C656 - Shoot 3 

as an officer, director, or employee of Alleghany or any fir::; or 
corporation in which Alleghany has an ownership interest direct]; 
or indirectly of five percent or more of the voting stock, (b) t; 
ratable distribution of such shares is about to be node by Allcgk 
to any class cr classes of r ockholdors, (c) that Alleghany no 
longer controls another common carrier subject to parts I, II, or 
III cf the act ar.d that a copy of the certificate requesting ral: 
on such ground has been filed with us, (d) that an order has been 
issued by us failing or refusing to approve the designation of l'.. 
trustee or tarns ar.d previsions cf the agreement, or (o) upon err 
order approving the release of such shares for any reason whatao- 
evor. It .leo is provided that if cur order shall approve the 
agreement subject to specified m-difications or changes and 
Alleghany ar.d the trustee agree to incorporate such modification: 
or changes, the acreament as modified shall remain in full force- 
effect and no release of snares by the trustee sha_l be requires. 

Section 6(b) contains provision that the trustee may cun or 
hold in trust stock c'r other securities of carriers whose stock r 
from time to time be deposited with the trustee by Alleghany to . 
same extent and in the same r.anne" as though it were not the 
trustee thereunder. 

The trust agreement is tc continue for a period of 10 years r 
is rencn-ablc by agreement of Alleghany ar.d the trustee fer an 
additional 10 years unless sooner terminated. Upon any terminat: 
the trustee shall release tc the record holders of voting trust 
certificates, or their nominees, the shares of stock hold by it 
under the agreement upon the surrender to it of the voting trust 
certificates thereof duly endorsed. 

Other provisions of the agreement are similar to those usual 1; 
contained in rer.or.ts cf the some nature dealing with the dutl > 
of the trustee, compensation and reimbursement for expenses and 
liabilities, counsel fees and rrq l.yvsr.t cf persons doomed n:ce:--- 
sary to disou-irgo tho trust, liei.e upon the corpus of the iru l, 


at 

-my 


-d 
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the rendition of accounts, and discharge, resignation and removal 
of the trustee ar.d the appointment of successor trustees, subject 
to our prior approval. 

‘ • The voting trust agreement as executed is substantially the 
same as the agreements between Alleghany ar.d the Chesapeake ar.j 
Ohio Railway Company on the cne hand ar.c the trustee ar.d the Chase 
National Re- cf the city of New York cn the other, which wo ap- 

proves! jlI: l _ - « •- » * _ 1 ^• •• - • - i 

provision is made that the agreement may from time to time be 
modified or amended ir. any respect by Alleghany, with our approval, 
providing that nr.y amendment or modification enlarging the duti.e 
or affc-ctir.g the compensation cr lien of the trustee shall be 
approved by the trustee. Such modification or amendment snail 
become effective upon our approval. 

Alleghany has set forth certain modifications to 
the executed agreement which it proposes to make. Th: 


agreement r.vv provides that Alleghany vi 


fi ^ * » r i" - 


deliver to the trustee all voting stocks of carriers subject to "he 
act (other than stock cf the New York Central Railroad Company :: d 
its affiliated carriers) which it may acquire. To avoid a pose: 1 
violation cf section 5 cf the act Allegheny proposes to have rdded 
to section 1(b) of the agreement a statement to the effect that 
is further understood that tr.e trustee may refuse to accept the 
voting stocks cf any carrier when such acceptance would trim tr: 
trustee within section 5(4) of the act which prohibits control of 
two or mere carriers without our approval. 

A further modification is proposed so as to provide that toe 
trustee shall be authorised to vote the steel: for all purposes 
regardless -f any su-geoticn or direction of any other party 
except where a pledgee acquires the right to vote the stock in 
which case the trustee shall be required to vote in accordance 
with the directions of the pledgee. This modification would r.w fit 
in oh-* t*ca .re* .^e.icn c vi the executed trust -*sr .t 
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that portion statin! that In rospect of any matter (other than lho 
election of directors) retired by law to be submitted to stock¬ 
holders, the trustee, shall, If so directed, vote or act upon the 
shares dopcsitol as the AlierUry shall in writing direct. 

The asroor.ent would also to modified to redefine the tern 
"affiliated person". Ir. this connection the present definition 

. , . . , .ri—a-h added to section 3U) to do-fir 

would be dilutee ar.s 2 r.»J *..r« 0 -a 4 .n a '“* « 

the terns used in the apreener.t as they are defined in part I of 
the act. This of course would include the definition of affiliate 

in section 5(6) of the sc - :. 

„ d - is anew provided that the 

Upon termination o.. .aua;., - L * > *• 

, ,, ,.. ee H yngnri holders of voting trust ccrtif 

trustee shell — 

-_a. G - or t w 3 <- -o-ir.sss, the shares held by it under the agro-:a_n 
. 4 -Van cn-mitr to the trustee of the voting trust certifier..*- 


uper: the surrender to the trustee 01 tr., —*. 

. , ^4- - j j *- A ~ rcS’^Q that SSCtiOH 5 ^ - - 

thereof auly anic-sca. -u xo . 

r,ent be modified to provide that at the termination of the ar.reer. 

, trustee shall be subject to cur 

the release o. the *.oc.< -j 


approval. 

V/e are in accord with all of the modifications proposed, 


. -vac t —st ac-ree-er.t should be further medio 

cvpr, we believe -r.a. —e ■*»- 


, ^. .'/-j 1 1 ot'-; ~ n TSC 7 'Z as defined in .he agree.-e—, 
by excluder.; -- 

y *v,, rd-v-t to d^ect the vote of 

they bacons pledgees, from w - * fc " 

the trustees. This would be in conformity with section 3 pro- 

„ ^ e* ft p f* r ' 1 i £ C‘ 5 • C HP cl P p * '■* • 

•hibitir.g the saue or re^^se c* sr.<...s ~ 

of the executed orroarent r.r.d the noJlfications proposed by 


Alleghany will be subject to ouch additional .codifications balm 


made to tho agreo-no-nt. 


Ue find that the nomination by All:ghany Corporation or the 

— — . • H n.. ( hnhhan/japt tTUS w - - ) a n 

r , _ . -I’,,...*- r - — ~ - a-a* rat , _V .C - .1 Ua l„uv, ..WhV ' 

Empire ir —> - s-w ..,—j 

the provisions ar.d terns of the retire trust agracrant executed 

June 11, 1157, by the Alleihany Corporation, on the on* hena, an 

_ _ r> vi-t*’- r • tv a** true to 3, on t.r. • o,. 

the Empire Trust C rupany of ..-••* bci v.tj, a. » 

• , ,•, .1 (Van, further rjodifio iuit n 

as proposed to ec mouincd, -ubjec. .o c..b 








F. D. No. 1B6% - Sheet 6 

substantially complies with the provisions set forth in the report 
of Division 4, dated March 2, 1955, and our supplemental order 

herein dated May » 1957. 

'An appropriate order will be entered. 
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second CLTn.r.:::::!TAL ordtr 


At a Conor a 1 Session of the lfJTFRRTATK COMMERCE COMMISSION, hel 
at its office in '.fash ini; ton, D. C., on the 2nd day of 
October, A. D. 195/• 


Finance Docket Mo. 18656 

LOUISVILLE L JEFFERSONVILLE BRIDGE AND RAILROAD COMPANY MERGER, 

ETC. 


It That the Ccnr.iss 1 on, by division 4, on March 

2, 195/7" its report air: order in the above-entitled 

proceed' lie, and in raid rcrort referred to ownership by A12e?h: 
Corporation of secn-i r.ies of Missouri Pacific Railroad Co - any. 
debtor, in **-ecr nation moor section 77 of the Bankruptcy 
Act, 11 U.B.C. 20y. f.r.d stated the view that if and v;hon 
Alleghany Ccrpcrnticn obtained vetirr; securet: er of the corner*: 
tion suae o'airr* s;.ia debtee’, said All.-rhany Corporation v:~uid 
be raquired to do osit these securities v.’ith an ineer.ar.d--r.a 
trustee nominated by said Alleghany Corporation and approved by 
this Commission; 

T t That, said Allc-rhanv Corn-oration 

having obtf.iu.u voter.' eecu -ities of the successor corporation, 
as aforesaid, this Co-mission by supplemental order dated 
May 14, 1957, directed said Alleghany Corporation forthwith to 
deposit said veti..:; securities and an* otr.er vctir.r securities 
of such successor corroraticn ov;nod by said Al]p 0 !mny Corpora¬ 
tion with cn in cncr.-icnt trrotce. nominated by said corporation 
and approved by ch-s Commission as aforesaid; 

Tt. That on July 10, 1957, said Alloghr.r. 

Corporates.-. fi_ o yetieisze requesting our approval of the 
provision: and terra of r. voting trust eoroc-ment axe-cured on 
June 11, 1957 by the Alleghany Corrcraticn, cn the one hand, 
and the Empire trust Company of Y.c\: York City, ns trustee, cn 
the other, as proposed to be modified, and the designation of 
said umpire Trust Company of Me 1 ./ York City as voting trustee; 

Ar.d i t f’lrt ’-e 1 " * i ---?ari ~-. That this Commission, cn the 
date hereof, navinr; mace mu ils-d a supplemental report, 
containin'; its findim-s cf fact and conclusions thereon, which 
report is hereby referred to and made a part hereof; 

Tt is That the nomination by said Alle.rhany 

Corpora:, tn -f tt:z L-.rire Trust Company of New York City as 
indepen .-ut trustee, bo, and it is hereby, approved and 
authorises; 
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tho termination of all or any part of ar.y trur.t created hy 
said voting trust agreement, Indentures, pledges, rala cl* tho 
stock or cthcrvrisa, within Vj days after such termination. 

By the Commission. 

HAROLD D. MCCOY, 


(CIJAL) Sccrotai’y. 
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ICONTOEMED] 


AGREEMENT made as of this 11th day of June 1937 between 
Aur r.mw Corporation, a Maryland corporation, party of tlic hrst 
part (hereinafter referred to as “Depositor”) and Empire Trust 
Company, a Xew York banking corporation, party of the second part 
(hereinafter referred to as the “Tiustee”). 

IVlTX ESSET1I : 

Whereas by its order dated May 14. 193i. ;n Finance'Docket Xo. 
18C5C the Interstate Commerce Comini.-.-ion required Depositor in vic-w 
of its control of the Xew York Central Railroad Company to deposit 
all of its voting stock in tho Missouri Pacific Railroad Company, with 
an independent voting trustee under a voting trust agreement; and 

Whereas Depositor will submit an application to the Interstate 
Commerce Commission for approval of the terms and provisions ot this 
Voting Trust Agreement, including the designation of Empire Trust 
Company as the Trustee hereunder, as complying with the terms of its 
aforesaid report and order; 

Xow, Theref' i:k, in consideration of the premises and of the agree¬ 
ments hereinafter set forth, the parties hereto agree as follows: 

1. In compliance wi the aforesaid order of the Commission and 
for the purpose of vesting in the Trustee the right to vote and take 
other action with respect to such stock for the period and upon the 
terms and conditions sc forth in this Agreement, 

(a) Depositor hereby assigns, transfers and delivers to the 
Trustee all of its voting stocks of the Missouri Pacific Railroad 
Company, namely k.'J'J'j shares of Class A stock and 19,iC0 shares 
of Class B stock. 

(b) Depositor hereby agrees to assign, transfer and deliver 
to the Trustee ail voting -lock- of the carriers subject to the Inter¬ 
state Commerce Act (other than stocks of the Xew York Central 
Railroad ai d it- affiliated carriers) which it may acquire. It is 
understood, h owvcr. that the Trustee assumes r.o obligation to 
insure compliance by Depositor with this provision. 

2. The Trustee shall be entitled and it shall be its duty in respect 
of all of the shares of stock deposited hereunder, either by its duly 
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authorized officers or by other proxies, with full power of substitution, 
independently to vote upon and take any other action in connection with 
the election of directors at meetings of .stockholders which shall he 
advisable or necessary to further or protect the shares of stock deposited 
hereunder and to vote or act upon all other matters submitted to stock¬ 
holders, except that in respect of any matter (oilier than the election 
of directors) required by law to lie submitted to stockholders, the 
Trustee shall, if so directed, vote or act upon the shares, deposited 
as the Depositor shall in writing direct. 

In the event that Depositor shall pledge any voting trust certificates 
issued hereunder to secure any indebtedness, and the terms of the 
indenture or agreement of pledge shall contain provisions entitling the 
pledgee to vole and give consents with respect to the pledged securities 
if events of stated default .-hall occur, then, upon the occurrence and 
during the subsistence of anv such event of default, the Trustee here- 
under, upon being furnished by the pledgee with a certificate oi* the 
existence of such default, on which certificate the Trustee may rely, 
shall vote the shares of slock represented by such certificates as such 
pledgee in writing shall direct, whether for the election of directors 
or upon other matters. 

The Trustee shall be entitled to act and rely upon a certificate of 
Depositor certifying that Depositor Las pledged voting trust certificates 
in the manner and upon the terms hereinabove described and naming 
the pledgee and specifying the shares held hereunder represented 
by the pledged voting trust certificates. 

3. The Trustee shall release any shares of stock from this Agree¬ 
ment and shall transfer, assign.and deliver them to the Depositor or 
upon its order promptly upon surrender of the voting trust certificates 
in respect of such stock duly endorsed, accompanied by a certificate 
requesting .-licit release and certifying to one or more of the following: 

(a) That the shares to be released have been sold to one or 
move persons not affiliated with Depositor (an ‘•affiliated person” 
being defined as an officer, director nr employee of Depositor or 
any linn or corporation in which Depositor lias aiiy ownership 
interest directly or indirectly of live percent or more of the voting 
stock); 
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(b) That ratable distribution of such shares is about to be 
made by the D- po>itor to any cla>s or classes o). its stockholders; 

(c) That Depositor no longer controls another common carrier 
subject to parts 1. II or III of tiio Interstate Commerce Act and 
that a copy or >«cli certiricatc has been tiled with the Interstate 
Commerce Commission; 


(d) Tirat an order has been issued by the Interstate Commerce 
Commission tailing or refusing to approve the destination of 
(Ik; Trustee or ti:o terms and provtsior.s ot this Air cement. If 
the order of the Interstate Cotnme»ee Commission snail approve 
this Agreement subject to sneeified modifications or cuanges and 
the Depositor and Trustee shall agree to incorporate such modi¬ 
fication or canine's this Agreement as modified shad remain in 
full force and ettect and no release ot shares by the IrusiCc shail 
be required: or 


(e) That an order has been issued by the Interstate Commerce 
Commission approving the release oi such shares for any reason 
whatsoever. 


4. The Trustee shall be entitled to act and rclv upon any notice, 
eouseut, request, direction, certificate or other document of Depositor 
signed by the chairman, president, any vice-president or the secretary 
thereof; and tiro Trustee shail be entitled to act and rely upon any such 
document believed to be genuine and correct and to have been signed by 
the proper officers. . 


5. This agreement shail continue for a period of ten (10) years 
and be renewable by agreement of the Depositor and the Trustee ior 
an additional ten tlOi years unless soojier terminated as herein pro¬ 
vided. Upon any termination, the Trustee shall release to the record 
holders of voting trust certificates, or their ^'-minces, the shares of 
stock held by it hereunder tu rn the surrender to it of the voting trust 
certificates thereof duly endorsed. Lpon the termination ot this trust 
or upon the Mtrrendor of voting trust certificates in exchange for the 
securities represente 1 thereby, or upon any other taxable transfer of 
stocks hold hereunder. Depositor shall turnish to the Trustee funds 
sutlicient to pay any stock transfer taxes which may he payable upon 
the transfer of tlie stock respectively deposited by it hereunder. 
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6. The Trustee hereby accepts the trusts and assumes the duties 
hereby created ami imposed upon it, upon the following terms and 
conditions: 

(a) The Trustee .-hall be entitled tn reasonable compensation 
for its services and reimbursement ot its expenses and liabilities 
necessarily and reasonably incurred in connection with its duties 
under, or notions taxon pursuant to. this Agreement, and sucti com¬ 
pensation ami reimbursement shall be paid by the Depositor. 
Neither the Trustee n.»r any director, oiiicer or a trout thereof sstnll 
be liable for any action taken or omitte.l to bo taken by it or them 

• hereunder or in connection herewith. except for its or their own 
negligence or willful misconduct, iho Trustee shall be cntulod 
to rely and act upon opinion of counsel: and the Trustee may 
employ anv persons or corporations deemed necessary by it in the 
discharge of the duties of this trust and shall not be responsible 
for the acts of such persons or corporations selected by it in good 
faith. 

(b) The Trustee may own or hold in trust stock or other 
securities of carriers whose stock may from time to time be de¬ 
posited with the Trustee by the Depositor to the same extent and 
in the same manner as though it were nor the Trustee hereunder. 
The Trustee shall not be ui.-..ualit:ed from acting as registrar, 
transfer agent, i ayintr agent or in any tiduciarv capacity tor nor 
from engaging in customary business and banking activities for, 
or with, any carriers. 

(c) The Trustee shall have a lien upon the corpus of the trust 
estate for reasonable expenses incurred in the administration 
thereof, counsel ices and compensation for the performance of its 
duties hereunder, and for reimbursement or indemnification against 
anv liabilities or obligations paid or incurred by it. 


clo 


(d) The Trustee shall annually within sixty days after the 
se of each calendar year and also within sixty days after its 
resignation or discharge or the termination of this agreement, or 
ol'tencr in its dwretion. render an account showing all moneys 
received and disbursed bv it during such-accounting period, and 
the Trustee shall not be liable or be compelled to make any prior 
or other accounting. The Trustee shall promptly thereafter mail 
to the Depositor a statement of such account. Such'accounts as 
rendered and mailed shall be liiml and binding and conclusive upon 
nil parties having any interest herein, and the Trustee shall have 
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no other accountability concerning matters meutioncil in saiil 
account in so tar and as to so much thereof as shall not he specifi¬ 
cally contested by the Depositor by notice in writing delivered to 
the Trustee within thirtv nays alter the laaihm; of such notice. 
TheT rustoe ?h all keep .-itch accounts 0:1 tile in its ofuce open to the 
Depositor's inspection at all reasonable times. 

(e) It' the Trustetf should wi.-li to resign and discharge itself 
of the trust ho rob v created, it shall mail written notice to tile Inter¬ 


state Commerce Commission and to the Depositor. In such ev 
a successor Trustee siiaii be appointed in mo toilowing nutni 
Depositor shall by a written instrument delivered to tiic Inter; 
Commerce L '•mmis-iou and to the Trustee, appoint as succe 
Trustee a ] er.-on, firm or corporation who •t 1.0 iA be approved by 
Interstate Commerce Commission. Upon such apt ointment 
approval by the Interstate Commerce Commission, such succe 
trustee shall exetute, acknowledge ar.d deliver to the Inters 
Commerce Commis-ion. to 1 1;■ • resiar.ina Tru-tee and to the 
positor .nr, instrument accepting such appointment hereunder, 


•nt, 

id*: 

rate 

ssor 

the 

and 

ssor 

tate 

IX- 

and 


upon transt'er ot all of the trust estate to the successor trustee 
without further act or deed the rc sinning Trustee shall be dis¬ 
charged of its powers ar.d duties (except the duty to account as 
hereinabove provided) and -uch successor Trustee shall become 
vested with all the trust estate and the rights, powers and duties 
of its predecessor in the trust hereunder. In case of the resigna¬ 
tion of any successor trustee, its successor shall be appointed in 
like manner and shall succeed to the trust estate and the rights, 
powers and duties of its predecessor under this Agreement. The 
Trustee may. hut shall not have any duty to. vote any shares held 
by it hereunder after it shall have given such written notice of 
resignation. 


(f) The Trustee may be removed at any time noon the delivery 
to the Interstate Commerce Commission and to the Trustee of a 
written instrument sisrned hr Depositor and upon the appointment 
of a succe-sor trustee in The manner provided in suli-naratrraph (e) 
of this paragraph 0. Such removal -hall take effect upon the 
approval by the Interstate Commerce Commission of -ucii removal 
and of the appointment of a successor trustee.and the acceptance 
by the successor mu-tee of such appointment, all as provided in 
sub-paragraph (e). 


7. This Agreement may from time to time be modified or amended 
in any respect by Depositor with the approval of the Interstate Com- 
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mcrcc C'onuiiis'iun, provided tlijit nnv amendment or iiio<linciition en¬ 
larging the duties or nlTeetimr the compensation or lien <*f the Trustee 
si,all l,o approved hv the Trustee. Any such modification or amend¬ 
ment may he manifested by written instrument signed by Depositor 
and filed with the Trustee, whereupon such modification or amendment 
shall become cueetivc upon the approval oi the Interstate Comiucicc 
Commission. 

% 

8. The Trustee shall issue to the Depositor voting trust certifi¬ 
cates reorescntiu.tr the stocks deposited hy it hereunder. Such vot¬ 
ing trust certificates shall be transferable without limitation, except that 
transfers shall be made only upon the books of the Trustee. The trans¬ 
feree of any -ueh voting trust certificates shall he entitled, upon the 
surrender thereof to the Trustee and the payment of any applicable 
taxes or other charges, to receive a new voting trust certificate or 
certificates for the same number and kind ox shares and subject to 
the same terms and conditions as the surrendered certificates. The 
registered holder for the time being of any voting trust certificate 
shall be treated for all purposes as the absolute owner thereof and 
' the Trustee shall not be affected by any notice to the contrary. All 
dividends (except stock dividends) on any stock deposited hoieuudcr 
shall upon receipt bv the Trustee be promptly distributed to the holders 
of the voting trust certificates representing stock on which such divid¬ 
ends are paid, of record as of the record date for the payment of the 
dividend, subject, i wevov, to retention by the Trustee of its compensa¬ 
tion, expenses and other charges to the extent provided in paiagiaph 
6(a) of this Agreement. 

9. In the event that the Depositor shall transfer any such voting 
trust certificates, the rich powers and privileges conferred upon the 
Depositor in this Agreement shall, in respect ot the shares vcpie.-eiited 
bv the votim,' tni't certificates transferred, ho vested in and o.xeicis- 
able by the transferee, who shall also become subject to the obl’urations 
of the Depositor hereunder in respect oi such shares; and all statements 
and notices provided to be given to the Depositor shall be given 
to all holders of such voting trust certificates as their addresses appear 
upon the books of the Trustee. 



l 
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10. This Agreement shall in all respects be construeil according 
to, administrated under and irovemcd by tlie laws of tho State of New 
York from time to time in effect. 

In* "Witness Wmtr.nnr. the parties hereto have executed this Atrrec- 
meut the day and year tirst above written. 


[CORPORATE 5E_Vl] 


Attest: 

Japed C. Horton 
Assistant Secretary 


AjLLEGHANV CORPORATION 

By David W. "Wallace 

Vice President 


[corporate SEAL] 

Attest: 

H. L. Wexdel 
Assistant Secretary 


Empire Trust Company, as Trustee 

By F. K. Boswortu 

Vice President 
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AMENDMENT TO TItUST AGREEMENT 

AGREEMENT math; as of tills tl2th day of December, 1 D;"37 
between Alleghany Corporation, a Maryland corporation, party of 
the first part (hereinafter referred to as “Depositor”) and Empire 
Trust Company, a New York banking corporation, party of the 
second part (hereinafter referred to as the “Trustee”)* 

WusEssEin : 

Whereas by its order dated May 14. 1957, in Finance Docket 
No. 1SG5G the Interstate Commerce Commission required Depositor 
in view of its control of the New York Central Railroad Company 
to deposit all of its voting stock in the Missouri Pacific Railroad 
Company, with an independent voting trustee under a voting trust 
agreement; and 

Whereas Depositor on July 10. 1957, petitioned the Interstate 
Commerce Commission for approval of the terms and provisions of 
a Voting Trust Agreement which it executed with the Empire Trust 
Company on June 11, 1957, as proposed to be modified, and the 
designation of Empire irust Company as Trustee, as complying 
with the terms of its aforesaid report and order; and 

Whereas by its report and order dated October 2, 1957, in 
. Finance Docket No. lt'GSG the Interstate Commerce Commission 
approved and authorized the designation of Empire Trust Company 
as Trustee and the terms and provisions of the Voting Trust Agree¬ 
ment executed on June 11, 1957, as proposed to be modified, with 
the further modification indicated in its said report dated October 0 
1957; -> 

Now, Therefore, in consideration of the premises and of the 
agreements hereinafter sot forth, the parties hereto agree that the 
Voting Trust Agreement executed on June 11, 1957, bo and it is 
hereby modified as follows: 

1. Section 1 (b) is modified to read: 

“(b) Depositor hereby agrees to assign, transfer and deliver 

to the trustee all voting stocks of the carriers subject to the 

Interstate Commerce Act (other than stocks of the New York 

Central Railroad and its atiiiiated carriers) which it may acfiuire. 

It is understood, however, that the Trustee assumes no obli¬ 
gation to insure compliance by Depositor with this provision. 
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It is further understood that the Trustee may refuse to accept 
the voting stocks of any carrier when such acceptance would 
bring the Trustee within Section f>(4} of the Interstate Com¬ 
merce Act which prohibits control of two or more carriers 
without the approval ot the Interstate Cummerce Commission. M 

2. Section 2 is modified to read: 

“2. The Trustee shall he entitled and it shall he its duty 
in respect ot all ot the shares ol' .stock deposited hereunder, 
cither by its duly authorized olticcrs or by other proxies, with 
full power of substitution, independently to vote upon and take 
any other action in connection with the election of directors 
at meetings ot stockholders which shall he advisable or neces- 
saiy to further or protect the shares of stock deposited here¬ 
under and to vote or act upon all other matters submitted to 
stockholder-, regardless ot any suggestion or direction of any 
othoi party except where a pledgee acquires the v:gi;t to vote 
the stock in wtiich case the following paragraph shall govern. 

In the e\ ent that Depositor shall pledge any votin'* trust 
certificates issued hereunder to secure any indebtedness, and 
the terms of the indenture or agreement of’pledge shall contain 
provisions entitling the pledgee to vote and give consents with 
respect to the pledged securities if events of stated default 
shall occur, then, upon the occurrence and during the sub¬ 
sistence of any such event of default, the Trustee hereunder 
upon being turiiished bv the pledgee with a certificate of the 
existence of such default, on which certificate the Trustee mnv 
rely, shall vote the shares of stock represented bv such certiii- 
cates as such pledgee in writing shall direct, whether for the 
election of directors or upon other matters, except that nfialiated 
persons as t.oruied in this Agreement, should thev become 
pledgees, shall not have the right to direct tiie vote of the 
Trustee. 

The Trustee shall ho entitled to act and relv upon a 
certificate ot Depositor certifying that Depositor has pledged 
voting trust certificates in tiie manner and unon the terms 
hereinabove described and naming the pledgee and specifving 

trust 1 ccrtTf.cA‘teL” ,0r0,, " d0r rCp,cse,ucd *•« voting 


3. Section o(n) is modified to read: 

“(a) Hint the shares to he released have been sold to one 
or more persons not affiliated with Depositor. 
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Tlit* terms used in tliis Agreement shall be given the 
definition set lorth in Part I of the Interstate Coinincrcc Act; 1 ' 

J. .Section o is inoditled to read: 

“5. This ay icemen t shall continue for a period of ten (10) 
years and lie renewable by agreement >f tin* Depositor and the 
liuatec toi an additional ten (10) years unless sooner termi¬ 
nated ns herein provided. I'pmi any termination, the Trustee, 
with the approval oi the Interstate Commerce Commission, shall 
release to the record holders of voting trust certificates, or tiieir 
nominees, the snares ot stock hold by it hereunder upon the 
surrender to it of the voting trust certificates thereof dulv 
endorsed. I pon the termination of this trust or upon the 
surionder ot v.viuy trust certificates in exchange for the securi¬ 
ties represented thereby, or upon any other taxable transfer of 
stocks held her--under. Depositor shall furnish to the Trustee 
funds suJiscient to nay any >tock transfer taxes which mav be 
payable upon the transfer of the stock respectively deposited 
by it hereunder." 

Ix Witness W hereof, the parties hereto have executed this 
Agi cement the day and year lirst above written. 


[corporate seal] 


Alleghany Corporation 


Attest: 

John F. Condon 

Assistant Secretary 


By David W. Wallace 

Vice President 


■ [corporate seal] Empire Trust Company, as Trustee 

• By J. R. Wilson 

, Vice President 

Attest: 

G. IIagiirmax 

Assistant Secretary 


y 


t 
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ORDER 

At a General Session of the INTERSTATE COMMERCE C'> 

SION, held at its office in Washington, D. C., on the a“ta o. 
January 1970. 

No. MC-F-10444 

ALLEGHANY CORPORATION—CONTROL AND PERCH..-c.— 
JONES MOTOR CO., INC.—AND CONTROL ERIE TRUCK AG 

COMPANY 

Finance Docket No. 256S6 
JONES MOTOR CO., INC., STOCK 
Finance D4ckei No. 18o5o 

LOUISVILLE k JEFFERSONVILLE BRIDGE AND RAILROAD 
COMPANY MERGER, ETC. 

No. MC-FC-70907 

ALLEGHANY CORPORATION, TRANSFEREE, JONES MOTOR 
COMPANY, INC., TRANSFEROR 

Investigation of the natters and thir.es involved in these pro¬ 
ceedings having been made, and said Commission on the cate r.ereo; 
having made and filed a report containing its undines of tact ana 
conclusions thereon, which report is hereby made a part tiercel; 

It is ordered. That acquisition by Alleghany Corporation o: the 
operating rients and property of Jones Motor Company, Ir.-., -mi 
its subsidiary, Erie Trucking Company, merger of Alleunar.y 
Trucking Company, a wholly owned subsidiary of Alleghany cor¬ 
poration, into Jones Motor Company, Inc., and the merger u: 
Jones Motor Company, Ir.c., into Alleghany Corporation lor owner¬ 
ship, management, and operation, and acquisition by I t ec M. 
Kirby and Allan P. Kirby, Jr., individually and as coguardur.s M 
the property of Allan P. Kirby, an incompetent, ot control ei the 
operating rights and property through the transaction, ,i|,; wi.u 
and authorised upon the terms and conditio 1 ’ 0 - set lorth in lae sai.i 
report of tlie Commission. 






*7 
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It is furt her ordered , In Finance Docket No. 25630, : ot Jl: 
Motor Company, inc., he, arui.it is hereby, autnor:.--. 
not exceeding 100 shares of its common stock, par \ -• ; i ; 

share, for the purposes and upen the conditions set r.rta in ’...e 

said report. 

It is further ordered, That in Finance Docket No. ; - - on, F-- 
orders 01 tne Commission cated .ware.. —, l .o«, *~ -r 

1955, be vacated to the extent set forth in the saic report. 

It is further ordered, In No. MC-FC-<090<, that the applies. 10 .. 
be, and it is heresy, dismissed. 

It is further ordered. That if the parties to the transact:.r 
herein authonzeu cesirc to consummate same, t:..-y sr.all T> 
promptly take such stops as will insure compliance v.secti'.r.i 
215 217, and 221(c) of the Interstate Commerce Act, anc aim 

the 'rules', regulations, and requirements prescribed tk.reurc.r, 
and (2) confirm in writing to this Commission imme»..i...c,> ..... 
this consummation the cate on which consummation r.as actoa.i; 

taken place. 

It is further ordered. That if the authority herein ran...-. 
exercised, Alloaruny Corporation shall submit for err, i : 
a sworn statement, anc one copy mercoi, r.ercby res . . • 

60 days after the consummation of the transacti >n, . m ■ 

expenditures made in connection with the transaction c.t.-.on;:. J. 
includine the consideration, legal and other fees, coma,..-,-.c.., - . 
any other costs incidental to the transaction, tr.c assem ncquire- 
and liabilities assumed, including loans incurred to emsumr...-.' 
the transaction, indicating the account number mid title to \\....a 
each item has been, or is to be, debited or credited. 

It is further ordered. That Jones Motor Compare., h.c., : . ..1' 
report concerning me matters involved in Finance V cint No. 
256S0 in conformity with the order ot the Commission, m 1 . icmr. ., 
dated May 20, 19u-l, as amended, respecting applications Hied 
under section |14 ol the act (49 C1K 1115.0). 

It is further ordered, That except as authori/ed m Fmar.ee 
Docket Nm 2 >i>, t..e common \-n.•<.'«. uuuiot i/.ed i-o 

“TnTuTT* iTi" t~ue~"so idT "pledged, rcplcdged. or otherwise ‘ i. pm.ed t i 
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ORDER 


At a General Session of the INTERSTATE COMMERCE COMMIS¬ 
SION, held at its office in Washington, D. C., on the 27tn ca\ ot 
January 1970. 

No. MC-F-104-14 

ALLEGHANY CORPORATION-CONTROL AND PURCHASE— 
JONES MOTOR CO., INC.—AND CONTROL ERIE TRUCKING 

COMPANY 

Finance Docket'No. 256S6 
JONES MOTOR CO., INC., STOCK 
Finance Docket No. 1S656 

LOUISVILLE & JEFFERSONVILLE BRIDGE AND RAILROAD 
COMPANY MERGER, ETC. 

No. MC-FC-70907 

ALLEGHANY CORPORATION, TRANSFEREE, JONES MOTOR 
COMPANY, INC., TRANSFEROR 

Investigation of the matters and things involved in these pro¬ 
ceedings havinc been made, and said Commission on the cate hcrea: 
having made and filed a report containing its findings of tact ar.d 
conclusions thereon, which report is hereby made a part herooi: 

It is ordered , That acquisition by Alleghany Corporation o: the 
operating rights and property of Jones Motor Company, Inc., r.no 
its subsidiary, Eric Trucking Company, merger of Al lecs-ay 
Trucking Company, a wholly owned subsidiary of Alleghany cor¬ 
poration, into Jones Motor Company, Inc., and the merger of 
Jones Motor Company, Inc., into Alleghany Corporation icr owner¬ 
ship, management, and operation, and acquisition by Tree M. 
Kirby and Allan P. Kirby, Jr., individually and as coguardians ot 
the property of Allan P. Kirby, an incompetent, ol control of the 
operating rights and property ihrougn ilie transaction, a; c o 
and authorized upon the terms and conditions set iortn in the said 
report of the Commission. 


(=Kh\ bi-t T> • 


UuTij-:d STA r ,.-;r, disisic? cou:.j' 


. • * o 


P —>* * n -'•r A-n r,*i ••*.*■* 


)u^ ci 


, .f'/'" iCTj-f LSVi::, on behalf of -herself 
L me all other ho’-':.YC of the Class 13 


-s-t"- v.:: ' :n me:.. o. mr.. .wca.ic 

c - :: - d cn bs -'^ i ‘ ° r 
\ cr.ici corporation, 

fH'k-AS Plaintiff, 


-e 3 ci.net- 

i'tssiss iffi '.y.'.fr. co?.?Tiv.'rrT*; . 
Missouri* iv.c \ *.. a::y, 

p.'.*:- : ’ c - . :, t. c. ::ayis end 

TiiC'.l iS . ki_h.'.hil, 

Defendants, 
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e o v p • 

» V. J U • 


GRAI'VIL’l” ;:s:iTTI"SEY, JR., beinc duly evorn cr-iosn: 


1. I cr: a r.ei.ber of the fir;: of Donovan Leisure 


li'C’.rton L Irvins, 2 Fall Street, lie;; York, lie*.; York, attorney.”, 
for Alleghany Corporation ("Allegheny"); 

2. I r.ake this affidavit in support of Allc-.ni-.my 1 0 
notion to intervene as c. plaintiff herein and with respect to 
certain cf the ccr.tcnticnc as.de in the anewerin- ner.orar.'I-j:; 
served in behalf of the defendants on April 2p, ISoS; 


3. ref end ante assert at paces 7 nr.d 3 of their 
r.er.orandun that there is a question whether Ailcyhany ray be 
uacic a party-plaintiff herein without I’rcnklin Actional lank, 
voting trustee of Allephany’s Class B Steak of koPr.c boin;. 
joined as a party-plaintiff . Defendants state that they are 1 















in a position to do more than raise the question without first 
conducting discovery against Alleghany. 

ll. Ilo such discovery is necessary. The facts frem 
v.'hich it may be determined whether or not Alleghany 1 s voting 
trustee is required to be joined as a plaintiff with Allcgir. ..y 
arc found in the Voting Trust Agreement between Alleghany 
Corporation and Franklin rational lank and may be determined 
by this Court c.i this ; alien. Accordingly, I annex hereto or 
Exhibits "a" and "ii" respectively the Voting Trust Agreement 
node as of June 11, 1257 between Allegheny Corporation end 
Empire Trust Company, end as amended by Agreement dated Decs-e 
12, 3.257 between Alleghany and Empire Trust Company, under i'c! 
Agreement and amendment thereto Franklin national Ben’: is am' 
since August 31, 12o7 has been acting as Successor Trustee. 

5. Pursuant to the Voting Trust Ayrcement (Exhibits 
"A" and "E"), Frarkliii national Bank, os voting trustee, has 
issued voting trust certificates to Alleghany, which Allegheny 
holds as evidence of its beneficial ov.ncrship- of a. majority of 
the outstanding shaves of MoPac Class B Stock. 

6. Defendants point out that in a prior action which 

Alleghany brought again inpi, Mo?ac and directors of 

MoPac, the predecessor voting trustee, Empire Trust Company, v; 
joined as a party-plalr.tiff. The action referred to was bre "m 
by Allegheny together with its aforesaid predecessor voting 
trustee to obtain a declaration that MoPac's Class D stock¬ 
holders were entitled to vote separately cn a proposed cc.nr.c.3 ' •• 
dation of MoPac with its subsidiary Texas and Pacific P.rllwmy 
Company. MoPac had announced that it intended to submit the 
plan for approval by its Class A and Class B stockholders vcn..'n 
in the aggregate. 
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Section 2 of the Voting Trust Agreement as mended 
provided, and presently provides: 

• 

"2. The Trustee shall he entitled raid it shall 
be its duty iii respect or all or the shares of 
stock deposited hereunder ... to veto uacn and 
take any' other action in ccr.ncet.icn with th elect. ''.-, 
of director.' . . . and to v ote c.r act nvr.i all of r 
matte iT._ri-l : r\jh._a;.i_t’n _sgs. ■ rfii o.' S o : :v 
cup : c7.tTra r o: r Vi* • :st.u r. c- any party , ..." 

ii«.. .a tiCC* J 

I 

In the light of the above quoted language there cc -id 
have bean no doubt that Alleghany's voting trustee v:a.c a pro. .r 
if not necessary party to the dctcrr.ina.tlcn of a question d car¬ 
ing upon the voting rights of Alleghany's ilol'ac Class B L tech. 

7. However, the instant cans does not involve any 
issue or question which is or ever could be the subject of 
stockholder action or vote, and presents no question as to 
which Alleghany's voting trustee has any responsibility or duty 
to act under the Voting Trust Agreement. 

8. I am, in any event, authorised.by counsel for 
Franklin national Bank to advice this Court that Franklin 
National Bank is prepared to join with Allegheny ns a plaintiff 
intervonor in the event this Court should conclude that 
Alleghany's intervention should be conditioned upen such 
Joinder. 

9. Defendants suggest at page 6 of their memorandum 
that Alleghany as the majority holder of 1'oPae Class D Stock 
should not be regarded as an intervening party in this netJen 
which was commenced on December 29, 19o7, but s'^uld V>e re s.'d 
simply as another plaintiff seeking to assert its own c 

They assert that Alleghany dees not adopt the allegations of th 
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Levin complaint but proposer; its o'.'n cor plaint (aa required by 
Fed. R. Civ. Proc. 2>\ (c)) with different claims. An examination 
of the Levin cc plaint and of Alleghany's proposed intervener' c 
complaint shows that this is not true. Allegheny's cos plainu 
asserts that the HePac directors have arbitrarily end 
uiiv.'a 1 * 1 *anLedly failed ariu refused to pay adequate dividend.* w.i 
the Class B Stock, end that their failure- to do so has been 
Motivated by a conspiracy between llissicslppi, KoPec's majorfy 
Class A stockholder, and the directors of hope c to depress tk 
value of the Class B Stoe’: to the advantage of the Class A 

Of/> aL rpUrt r Aia'i r* T o *< »•»<:■ n >*r> 1 V. rr.*vl *1 n T c\i r 1 »•* aa'-">T r -i rtt 

O vuvu • itiM uv —. v u J.v..Li - -j i ^ w “ b^ v ‘ •*-** v**w *.• »• « o-»« / " • 

10. In connection with their contention that Alla. V ...' 

should be tree.ted as a plaintiff, rather than r. bona fide 
intervenor, defendants cite Ge ntr y v. Hiber n ia Pan:: , 23 rv 

‘23 a.53 (II.D. Calif. 1955). In Gantry , a collusive attempt to 
confer diversity jurisdiction on the federal court was found 
in circumstances where diverse and r:on-dJ.verse plaintiffs, 
represented by the same attorney, on the same day respective ,'y 
filed as plaintiffs and as intervenors. There is nothing in 
the present proceedings, nor do defendants atter.pt to point to 
anything,which mould even remotely suggest that the prior 
institution of the Levin action in this Court, followed sere 
Months later by Alleghany's instant application to intervene 
a plaintiff therein, is the product cf collusion between 
Alleghany and Levin to provide diversity jurisdiction which 
Alleghany would not have had if it had brought an independent, 
action in this Court against the same defendants. 

11. In order to lay to rest the implication of 
impropriety by Allegheny which defendants raise by innuendo. 
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there Jr; submitted herewith the nff.ldo.vit of Sheldon H. Eicon, 
Esq., counsel for plaintiff Levin, which der.cnstrr.too that 
Mrs. Levin initiated her action without prior consultation of 
any kind with Alleghany. 


, > i»\ 


\ , 
/ / 


S\;orn to before r.e this 
l l l i.;.. dry of April, 1^63. 

V\lvt r - . . l ; . • •. , . ,r 

Notary I'uJiic 

KAUiKiu'.:: s. ru wvs :'.\\v 

Nfttaiy IV. V, Vi 

No : V l 

Ou;i!if;>..! i i 

Cel'.- iilo! in X. .... i i v 

Oomt:.i J >;.u IN;.;...- ... ; ,j 
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B. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT 0? 13W YORK 

BETTY LEVIN, on behalf of herself 
end r.Il other holders of the Class B 
Corr.on Stoel: of Missouri Pacific 
Railroad Cc:..pr.ny, and on behalf of 
said corporation. 

Plaintiff, 

-against- 

MISSISSIPPI RIVER CORPORATION, 
MISSOURI PACIFIC RAILROAD COMPANY, 
ROBERT H. CRAFT, T. C. DAVIS and 
THOMAS F. MIL-BANK, 

Defendants. 


67 Civ. 5095 


REPLY MEMORANDUM II. SUPPORT 

of i-:otio:: ey allegkany 

CORPOFATIC:; TO INTER Vi! 3 AS 
A PLAINTIFF IN THIS ACTION 


3 


There is but one question before the Court on this 
notion; May Alleghany, the owner of r.ore than $30,000,000 of 
Missouri Pacific Railroad ("MoFac") Class B Stock, intervene 
as a plaintiff in an action by another Class B stockholder 
to cornel payment of reasonable dividends and to enjoin con¬ 
tinuation by persons controlling MoPac of a conspiracy to 
cor.:?el the Class B stockholders to surrender their shares 
for less then true value? 


1 







"only concluded the rights of the parties. 


• • • 


In essence, 

the epuricus class action v;as interpreted as merely a per- 
nisr.Jvc joinder device." Eicon v. Carlisle ft Jaccuel ir., 
supra., CCIi Fed. Sec. L. Rep. <1 92,1 64 at pp. 96,752-3. 

One of the fundamental purposes of the amended Rule ran to 
change that result. ITov;, all categories of class actions 
arc binding on all members of the class; 


All actions rill result in judgments 
binding on the entire group cf individuals 
found by the court to bo members of the class. 
Fed. Rule C.P. 23 (c)( 3 )." id. at 95,753. 


Nor does Alleghany have any v;ay out of being bound 
by plaintiff Levin’s suit. The "opt out" provision in 
Rule 23(c) (?) applies only to class actions "maintained 
under subdivision (b)( 3 )," and a suit to compel payment of 
dividends is under subdivision (b)(1)(B) of the new Rule. 

See Advisory Committee’s Note, 39 F.R.D. 100-101. 

Alleghany's citizenship raises no genuine juris¬ 
dictional question with respect to its intervention herein. 
Alleghany has a huge stake in the outcome of thin action and 
should be permitted to participate in the determination of 
its rights. 

C. The Voting Trustee of 
Allegheny's KoFac Stock 
Is Nob a Necessary Party 

Defendants suggest that there is "some question" 
as to whether Alleghany may be a party plalntifi "without 



at least joining the voting trustee, end perhaps without 
Obtaining the approval of the ICC." (Opposition Memorandum, 
p. 0). based on this "question," they want intervention to 
be conditioned on "priority of discovery against Alleghany. " 
The foundation for this argument is that Empire 
Trust Ccr.pany, former voting trustee for Allegheny's Mo?ac 
stock, was a plaintiff with Alleghany in prior litigation 
against these same defendants wherein the United States 

court unanimous!y ruled that defendants' proposed 


consolidation plan, which would have wiped out (“.200 million 
of the KcPac Class E equity and largely Given it to defendant 
Mississippi River," was illegal. Levin v. Klr.sisronnl Riv: 1 
FurQ Co'-n , p nd Alleghany Corn, v. Missiminni River Fuel 

Corp., 335 U. S< 162 ( 19 S 7 ). 


The prior case involved whether the Class B stoc]:- 
holders wore "entitled to vote separately, as a class, on 
the proposed plan of consolidation." lbId . Since voting 
richts were involved, the voting trustee of Alleghany's 
MoFac stock joined as a party plaintiff. 

The present case, hovrever, has nothing to do with 
voting rights. Therefore, Franklin Rational Eank, the cur¬ 
rent voting trustee, is not a proposed party plaintiff. 


* Sec Alleghany's proposed complaint in inteventien, 31-3 
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As provided by Rule 17(^0* Fed. R, civ. Procedure, 
every no lien shell be prosecuted by "the real party In intcr- 
ect *" l). ; termination cf whether the voting trustee Is "the 
real party in interest" depends on substantive lav; of 
Rev; York. See 3A Moore's Fed oral Free tic e § lyoy. Fells 

Mr.le.n. Trust Co. y. lilted Sxil ys. 115 F. Supp. 
655 (j;.D. Calif. 1953), r.F'd , 2.75 I’.2d 293 ( 9 th Cir. 1955). 

Alleghany, pursuant to its vetin 3 trust agreement, 
holds voting trust certificates, v.’hcrcas the trustee holds 
its MoPac Stock. (Whittlesey Reply Affidavit, f 5). The 
holder of voting trust certificates has the .right to sue a 
foreign corporation in Pc;; York courts for dividends on the 
stock represented by its voting trust certificates. Koooel 
v.. K iddle States Petroleum Cera .. 197 Mice. ^ 79 , 2;32, 96 
1J.Y.S. 2d 3 S (Sup. Ct. N.Y.Co. 1950j Breitel, J.), aff'd 
without opinion, 232 App. Div. 662, 122 N.Y.S. 2d 802 
( 1 st Dep't 1953 ). 

The voting trust agreement (Exhibits "A" and " 3 " 
to Whittlesey Reply Affidavit), vhlch is governed by Rev; York 
lav; under Section 10 thereof, provides in pertinent part that 
The Trustee shall be entitled . . . independently to vote 
upon and take any other action in connection with the 
election Oi directors . . . and to vote or act upon all 
other natters submitted to stockholders" (Section 2, as 
modified). 

As to cash dividends, the Trustee has no responsi¬ 
bility other than to pass them on to Alleghany (Section 8 ): 
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any 


.All dividends (except stock dividends) on 

st :-'. d‘ malted hereunder shell upon the 


receipt \ry 

to tlie } y?. f . 

represent'.: 

Paid. . 


t!.j Trustee be promptly distributed 
ers of the voting trust certificates 
; ; i;tcck on which such dividends are 


Under Rule 19(a) of the Federal Rules of Civil 
Procedure, the Trustee is not a necessary party. "Complete 
relief" can be accorded without the Trustee (see Prayer 
'of Alleghany's proposed complaint). The Trustee is av:are 
of Alleghany's proposed suit, but does not "claim an 
interest" therein. Rule 19(a), Fed. R. Civ. P. 

The Trustee's presence not only is unnecessary, but 
in-fact could serve no useful purpose. Alleghany is entitled 
to the benefits of-this suit, and defendants can suffer no 
prejudice by the Trustee's absence. Cf., Clayton v. James 
D. Clow & Sens ., 15*1 F.Supp. 108, 121 (II.D. Ill. 1957). 
Although the Trustee is v.'illing to join if necessary 
(Uhittlesey Reply Affidavit ^ 8), there is no basis for having 
it do so. 


Moreover, defendants do not ask that intervention 
be denied on the ground of the Trustee's absence, but rather 
that they be permitted to have pre-trial priority to inquire 
into the requirements of the. trust. This is a device to 
try to support an otherwise insupportable across-the-board 
priority position, which would give defendants a magnificent 
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opportunity to delay prosecution of this case. 

There is no secret about Alleghany's voting trust 

I 

| agreement and the ICC order pursuant to which the trust was 

established. They are of record for defendants to see, ar.d 

j 

i no issue relevant to this case is presented by them on 

’ which discovery is necessary. 

f 

It is difficult to take seriously defendants ' 

i 

1 argument that this suit seeks action ''closely related to 

i exercise of control" of MoPac (Maney Opposition Affidavit, 
pp. 5-5). This suit is premised on the facts that defendant 

! 

Mississippi elects the entire Kcpac Board, and that it and 
the directors it dominates completely control MoPac. At least 
to the extent of Mississippi's exercised voting power, this is 
undeniable. It is absurd to- even suggest that a holder of 
shares in a railroad corporation exercises "control" by asking 
a court to correct unfaithful management. That would mean that 
any shareholder, such as Mrs. Levin, night "control" two or 
more carriers, and become subject to ICC regulatory jurisdiction, 
if she c;,*ns stock in another railroad and sues management. 

Alleghany's intervention should not be conditioned 
on making its voting trustee a party plaintiff, nor is there 
any reason for conditioning intervention on the defendants 


* It should be noted that defendants obtained a stay of pre¬ 
trial discovery by their show cause order of January 31> 


1953. 
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having priority in pre-trial with respect to information 
they no-..* p IV ... vhlch is-irrelevant to the action. 

D. Defendants Offer Uo 
Basis for Priority 
in Discovery _ 

DoiVm'ant3 suggest no basis for their having priority 
in pre-trial discovery. At most, they have an argument con¬ 
cerning tv pc's J f J ons, because of their prior notices to examine 
plaintiff ]• -.in. 

Defendants do not cay vrhy priority, even in deposi¬ 
tions, is so important to them here. In a shareholders’ 
action of tills hind, it is difficult to conceive of valid 
areas for extended inquiry of the plaintiffs. The defendants 
exclusively possess most relevant information tha.t is not 
available from public sources. 

Alleghany never has had any intention of vrresting 
deposition priority from defendants by virtue of its inter¬ 
vention. Horovcr, in vie;; of the strong indications that 
defendants may v:ant to stall this case, v;e urge the Court 
not to enter an order that may have unintended consequences. 
Alleghany rill submit voluntarily to deposition prior to 
plaintiff Levin’s depositions of defendants, if defendants 
so desire. But if those depositions are unnecessarily 
prolonged, re should be free to conduct simultaneous examina¬ 
tions of defendants, as contemplated by the Rules of this Court 


- 14 - 

62 


/ 







..rfgl 


ryfXP:. 
































:‘TT^ 



^•T* / •MvV r *r? ■ 


• MEMO ENDORSED 


UNITED STATES DISTRICT COURT 
SOUTHERN ’DISTRICT OF HEW YORK 


.,TT" iiEVIH, ALL-CHANY CORPORATION 
and AOCERT LLVA—AURA, 

Plui nUT 1 , 


-a a ur«: o- 

mississippi :iv... JORiVi.ii r t.ot: 
MISSOURI PACIFIC RAILROAD '■ ii.il-ANY, 
HOP ART H. CHA'i. 1 , T. 0. DAVIS and 
THOMAS F. MILLAilk, 

2' " ndanb- . 


r «**•«» $ 
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NOTICE OF NOTIi'II 
T'l : ct arid .Uid - 
icnC an' 1 vd ..r o." 
Kay -r.d, 177^ 


PLEASE TAki N ’IC , 'Lab th- nn4‘ r-iencd, a op ai In,. 

Poblil.'r>r’ v * Michael Moumoual3> vf‘. -o " tbic honorabl 

Court a' tb Court'.ion- , »-o'.c v -qua -p , fc> w York, ii. v . if 

r* n , ic'Prf • 

.oun iliareof nr the 2 7 da t o' N.'V'.nr i 1 97' o' 1 

o' -To ■’ <t . on Lh "'-a' /.r ac counsel .ay be beard, beTore 
the Konora. le .dua • W ii»" | la, nit-' n . 'at; J_. fli t F’ 'dr><? , 

»ui- at. order (a; : ',vL\. asitu 1: order and "Inal ,'uu crwnt 

Pat* d a"! . r.d May . nd appro 'In - f th i:Mnulat*.on oT srbtlc- 
mprit c" ii abo •; ‘.’.pt.lofd ri'c an.l tlv r”' n pi tali nab Ion plan 
Tor .r. iu . a*.C (*•>, < ibh :r r: Uiitatiu fch ubn •> -action 
3 \■ It, or cli >1 .In j li aid '•’lit, Q r approv’n the W cron Plan 
of at' , ) rant.In such other and Further relief 

a: to till, "orrt :.a uni proper. Cor til r, a.:on? « A t 

"orth ir. th r am :: d p< titl n.. 


oi. - York 
!*T- o .'1:73. 


L t£ 6 1 ' : 

T “'■T'T ~ T o~~ ~ & 

At .orn *- ' t ‘ 1 1 <’ ‘ - 
Michael Koumouble 

o.’Tl *' a. e. r 

’ 7 "hlrd ?! r- t 
orookl n. K* 1 ' Tori. 1 1' 
C-l~) so -0005 


64 








i 


65 





red 

u- ».wyKt.T m 

- >s h 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NE.V YORK 

HETTY LEVIN, ALLEGHANY CORPORATION 
and ROBERT LoVASSEUR, 

Plaintiffs-Respondents 

-egainst- 

M1SSISSIPP1 RIVER CORPORATION, 
MISSOURI PACIFIC RAILROAD COMPANY, 
ROBERT H. CRAFT, T. C. DAVIS end 
THOMAS F. MILBANK, 

Defendants-Respondents 

MICHAEL MOUMOUSIS, 

Petitioner. 


? r/;- 


>1 


X 

x 


x 67 Civ. 5C95 (TT.V) 
x NOTICE OF APPEAL 


X 

X 

X 

X 

X 

X 

X 


SIR: 

Please take notice that petitioner, Michael Moumousis, 
appeals to the United States Court of Appeals for the Second 
Circuit the danisl by the Hon. Edward Weinfeld, United States 


Federal District Court Judge for the Southern District of New 
York of petitioners motion to set aside the final order and 
judgment entered in this action and dated May 2, 1973, the said 
motion having been argued before the said District Court on 
December 4, 1973, and the denial thereof having been entered 
on December 7, 1973. 

Dated: Brooklyn, Now York Yours, etc.< 

. • m'J. '■L-S' 

January 1, ]974 GERARD M. CAREY . J 

Attorney for petitioner, 

Michael Moumousis 

Office and Post Office Address 
617 Third Street 
Tlrooklyn, New York 11215 
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siilldon ii 

. ELSEM, 

Attorneys for P.1 oi;»i j f ;-Appel loc 

Be: Ivy J.cvin, 




LEWIS SI LAI’I KG, 

One Kockefillci; Mu/.., 





Of Counsel. 

Rev; York, E.w York 100 / 0 . 

(212) JE r-2:.’ii 


• 



- 

DONOVAN LEIS’JRl; NEWTON l IRVINE 
Attorneys fox Plaint iff-Appellee 

r 



JOHN E. TOBIN, 

Allf.t; ;cnv Co ; f ration. 




M. LAUCK 1 

WALTON, 

30 Rocks few xor Mur..i, 




GLENN S. 

KOri'EL, 

Nev: York, N:w York 10020. 





Of Counsel. 

(212) •: CD—1100 


• 


ABRAHAM L 

. POMBRANTZ, 

POKEU7.NTZ LEW HAUDEK f. BLOCK 
Attorneys ler Rlnintiff-Appallfcc 
Robert LeVasr ::\.r , 




WILLIAM E 

. HAUDhIC, 

295 Madison Avenue, 





Of Counsel. 

New York, New York 10017. 
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(212) 532—1800 

i 





' 






DEWEY , LALLANV’ NE , BUSHBY , 

PALMIER 1 V.’COD 

Attorneys for Defendant-Appellee 


• 


EVERETT I 

. WILLIS, 

Mississippi Kivcr Corporation, 

r- * 



ROBERT S. 
GERALD E. 

WOLF , 

ROSS, 

Of Counsel. 

MO Broadway, 

Nev; YorJ;, New York 10005. 

(212) DI <1-8000 
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• 

SULLIVAN 6 CROMWELL 

Attorneys for Defendants-Appellers 




DAVID W. 

PECK, 

Missouri Pacific Railroad Company, 




MICHAEL M 

. MANLY, 

Robert H. Craft, T. C. Davis 




CAHROLI. E 

. NEESEM.ANN, 

and Thomas F. Milbank, 




MARCIA B. 

PAUL, 

<10 Wall Street, 





Of Counsel. 

Nev; YorJ;, New Ycr); 10005. 


• 



(212) 1LA 2-8100 
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• 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 

Betty Levin, Alleghany Corporation : 

and Robert Levassuer, : 

Plaintiffs, 

-against- j 

Mississippi River Corporation, 
Missouri Pacific Railroad Conpany, : 
Robert H. Craft, T.C. Davis and 
Thomas F. Mllbank, 

Defendants. : 

----------x 


67 Civ. 5035 (EW) 


NOTIC E OF MOTION 
fb modify Ju^tj-ont 
and Order of May 2, 
1973 . 


Sir: 

PLEASE TAKE NOTICE, that the undersigned, appearing 
for Petitioner Napoleon C. Gabriel will move this honorable 
Court at the Courthouse, Foley Square, New York, N. Y. In Rose 
102 thereof on the 12th day of March 197a at 2:15 P.M. or r .3 
soon thereafter as- counsel may be heard, before the Honorable 
Edward Welnfeld, United States District Judge, for an order 
(a) modifying the Order and final Judgment dated and entered 
May 2, 1973 approving the Stipulation of Settlement of the 
above captioned case so that the said Judgment and Order and 
Settlement Agreement shall not be binding upon Petitioner and 
all those Class B stockholders who lack the Jurisdictional 
amount, and (b) that Mo Pac's share of the legal fee burden be 
reduced In proportion to the reduction of the class, and (c) 
such other and further relief as to this Court seems Just and 
proper, for the reasons set forth In the annexed petition. 

Yours very truly. 


Dated: Brooklyn, New York 
February 22, 1974 


& 


C 

(ierard M. 


4 /! - •I' j 


Carey 

Attorney for PetH 
Michael Mounousls 
Office and P.0, address 
617 Third Street, 
Brooklyn, New York 11215 
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Orans. F.UfH A roi SI UN. hJO> 

One Rockefeller Pla/* 

New York, New Y oik 

Pomerant 7. Lfcvr, IIauih r A Ulo« k, Lvjs. 

293 Madison Avenue 
New York, New Yolk 

Alloine)' fot Plaintiff, loin ami l eVjssrur 

DO'-OVAN. I I I'ORI Nl XVION k IRVINI 1 soS 

.10 Rockefeller Pla/ a 

New York, New Yoik l f '"2H 

Attorneys foi Plaintiff, All. ehany ( . >ip m .0 em 

Oessi.y, I3aiianiini\ Hi link. Palmer A \N'»'o I-sos 
140 Broadway 
New York < ily . New Yot» 

Attorneys for Defend ml. Mississii pi Kiser Cotp. 

Sullivan A Ckomwli Lso' 

48 Wall Street 

New York City. New York 

Attorneys (or Defendant, Missouii P.iciIk Railroad ( om 
piny. Robert II. Cralt. T l Davis and Thomas F. Mil 

bank 


GRirNRAUM. WulU A llHNsl. I'.Siys 

437 Madison Asenue 
New York. New Yoik 

Attorneys for Class U. OhjcelI ilwaid Garfield and 
Barbara M. Garfield 

Michael Paul Cohen, Hs<j 
7310 N Oakley 
Chicago, Illinois 

Attorney for Class A Objectors, Jo.ob K Cohen and June 
Cohen 


Geratd M. Carey 
Court*' I for I’ftitiunrr 






UNITED STATES DISTRICT CuURT 
SOUTHERN DISTRICT OK NrV. YORK 

x 

X 
X 

x 67 Civ. 5059 (EV») 
x 

MISSISSIPPI RIVaH CORPORATION, PETITION 

MISSOURI PACIKIC RAILROAD COMPANY, x 
ROBERT H. CRAFT, T. C. DAVIS AND 
THOMAS P. MILBANK, * 

Defendants x 


Napoleon C. Gabriel, being duly sworn, petitions this 
court and deposes and states aa follows: 

(1) That he resides at R D #2, Rt. 35, Freehold, New 
Jersey 07728, and is an owner of only five certificates of 
Class B stock of the Missouri Faclflc Railroad Company (Vo Pac). 

(2) That this honorable court. In Its order and final 
Judgment dated and entered May 2, 1973, retained "Jurisdiction 
of all matters respecting the consummation of the settlemSnt 

of this action pursuant to the Stipulation of Settlement and for 
the purposes of entertaining applications for attorneys' fees 
and expenses by counsel for plaintiffs Betty Levin and Robert 
Le Vasseur and by plaintiff Allegheny Corporation". 

RELIEF SOUGHT 

(3) Petitioner, In light of ZAUN v. IN TERNATIO NAL PAPER 
COMPANY , U.S. Sup. Ct. decided December 17, 1973, claims that 
this court had no Jurisdiction over him, or those similarly 
situated because petitioner and approximately 76.it of the 


BETTV LEVIN, ALLEORANY CORPORATION 
AND ROBERT LEVAS3EUR, 

Plaintiffs, 

-against- 
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Class B stockholders as or May 1, 197.6, Incited the 
Jurisdictional amount necessary for this court to make a 
Judgment binding them ns a class. 

Wherefore, petitioner respectfully requests this court 
to so amend Its final 1udgm*nt of key 2, 1973, approving the 
settlement agreement in this action, dated December 18, 1972, 
so as to make it clear that neither the Judgment or the 
settlement agreement ere binding on petitioner and those 
similarly lacking the Jurisdictional amount (Title 20 USC 1332); 
and further that with the reduction of the class that the fees 
of counsel to be paid by Mo Pec be substantia’ly reduced in 
proportion to the reduction of the class represented. 

Dated: February /S' » l® 74 Respectfully submitted, 



Napoleon C. Gabriel 


I, the undersigned attorney, duly admitted to practice 
In the United States District Court, Southern District of New 
York, that on February 15, 1974, at Newark, New Jersey, Napoleon 
C. Gabriel affixed his above signature before me. 
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UNITED STATES DISTRICT COURT 

couthflu district or t;rw york 

- -- -- X 

BETTY RE VIM, Abl.EGHANY CO'RPORA.TIONx 
AMD ROr.r.RT UEVASSLUll, 

Plaintiffs, x 

-against- Cl Civ. 5059 (17.7) 

MISSISSIPPI RIVtiH COltPOPATIOil x SUPPLEMENT/.!. 

MISSOURI PACJriC i'AILi'-O/.O COMPANY 
ROBERT K. CRAFT, T.C.U'.VIS and petition 

THOMAS F. M3 1 •’•AUK , X 

Do fondants x 


Napoleon C. Gabriel, being duly sv.’orn, deposes 
and says: 

(1) That he adds the following grounds to his 
notion dated February 35, 1974 as added grounds that 
the relief that he and other class B stockholders of 

Mo Pac similarly situated bo relieved from the judgment 
of this Court dated May 2, 1973. 

(2) That said added grounds are as follows: 

(a) That this honorable court lacked adjudicatory power 
to approve the stipulation of settlement of the above 
captioned action on the grounds that: 

1. The settlement beinq so foreign and alien to the caust 
of action presented in the pleadings it was violative of 
P.ule 2 3 of the Federal Rules of Civil Procedure; 
lx. Alleghany’s certificates of Class R stock being in 
trust under the continuing jurisdiction of the Interstate 
Commerce Commission, Alleghany was not a real party 










in interest for the settlement of the said suit and was 
not representative of the Class purported to be represented; 
and III the judgment was violative of the petitioners rights 
to due process of law. 


Dated: March 18, 1974 


Napoleon C. Gabriel 


State of New Jersey- 
County of Monmouth 

On this 20th day of March, 1974, Napoleon C. Gabriel known to 
me appeared before me and affixed his signature to above after 
having been duly sworn. ^ 


IPKNK MVri’LIS 
JCOTAKV l'li.l.’f «' X Jl fcSR* 
My Conm.lsstoii j.j'i'e, Nof. ti, 1H75 
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Oka ns, Dm *i f'< si • in, l'.vj". 

Oih.ltcw I:. r."- ’• 

New York, i'-Vv Yorl. 


1-OMI.R/.NIZ, Ll-VV. KaI!|.! U *• RUXt'., JN'A- 
295 IvNi'.li Awmic 
Ni.w Yr.il, New Yen! 

Attorneys fur J'hiiiitiii, Resin on 11 c\ •svui 


Donovan, 1.' i.si)"r. Ki-wioh & Irvine, laro®. 
30 ){•>.! tff.-ii ' I’la'.ii 
New Yi'if, N. w Yoil. 10020 
Attorney. ■for IMamUli, Aii.?h •'>' r< ‘ ,» *-• . 


1)1 WM Y, (1/ • I.AN liKI , llusiinv, 
1 <10 r>ro:v!v..iy 
M(,v \\ i Oity.Ncv Yo'k 
Attorney- for DcfcnJ.'ini, f *i 


}’ALM!.f l: Wood, F.Sv*S. 

..ivitppi s_oij). 


SUM-IVAN £' (V.OMWHU, 1 SO - 

48 Wfi’.l Mrv.n 
New Yotk C ity, New Yoik 
Attorneys for D-Uni'ant, MNswuI 1 
puny, I’.olvii 1). C i.ifl. r. C.. n.v.i 
bank 


o!i.' !it*0-' (V .i'i- 
r-nd Thomas !■'. M’l- 


Orei-nbaom, Woi.rr (. Iirnst, Esgs. 
437 M : li..on Avenue 
New York, New York 


Attorneys for Class Objectors, 

Hnibara M. Oaifieli! 


I'rlwavd Gaifi-.U 


and 


Mumu. VAt'i, Cohen, Rsq. 

7310 N. Oakley 
Chicago, Illinois 

Attorney foi Class A Objectors, Jacob R. Cohen and June 
Cohen 


Gcr-rrl M. Carey 
Couuscl for Vctitionsr 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BETTY LEVIN, et al., 



Plaintiff 55 , 


V55. 


G7 Civ. 5905 


MISSISSIPPI RIVER COPP., et al., : 

Defendants. : 

% 

y 


Before: 


EON. EDWARD UI’IIjri’LD, 

I 

District Judae. 


Hew York, March 26, 1974, 
2:15 p.m. 


APPEARANCES: 

ABRAHAM POMEPAMTZ , ESO., 

V.'IIiLIAM IIAUDEK, ESO., 

SHELDON ELSETI, ESO., 

Attorneys for plaintiffs 

DONOVAN LI'ISURi: NEVJTOU 8. IRVINE, ESOS., 

Attorneys for Allenhanv Corp., 
M. Lauck Ualton, Esq., of Counsel 

SULLIVAN 8. CROMUKLL, ESOS. , 

Attorneys, for Missouri Pacific 
Railroad; 

Michael Maney, Hsn. , of Counsel 
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GERARD M. CAREY, ESO. , 

Attorney for objcctant Jiapoleon C. 
Gabriel 

Objectants Pro*Fe: 

Mr. John Charles Viani 
1313 River A.ve. 

1’o.int Pleasant, Ilcw Jorsev 


Mr. b'ichcster Fitch Ingersoll, Jr. 
3ol Iiroadvrav 

Cambridge, Massachusetts 

Mr. V/illiam R. Wesson 
IS50 Ocean Avenue 
Mantoloking, liev Jersey. 


MR. CAPEY: 


If it please the court, I 


would like to riake a renuest to have minutes of nv argu¬ 
ment made at the request of nv client. Mv name is 


Gerard M. Carey. 


YHi: COUP?: They \'i 11 be made only if vou 


agree to pav for them. 


MR. CAREY: Yes, yes. 


Till: COURT: All right. 


MR. CARRY: A.t the request of the client. 

My name, your Honor, is Gerard M. Carey, and 
’ I an appearing here today for Wapoleon C. Gabriel, the 
ov.'nei* of five shares of class U stock, of M.issouri Pacific 


SOUTHERN Dll STEMS. U.S. COURTHOUSE 
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Hail road, and wo have Made a Motion requesting a noefifi- 
cation of your judgment and order of May 2, 1973 at which 
time this honorable court approved a stipulation of 
r.ettlcMcnt of a clans action the title of which is 
Betty Levin, et al, against Mississippi River Corp. and 
others. 

The basis of our request in this notion, 
your Honor, the relief sought is a modification of the 
judgment to allow Mr. Gabriel, Ilopoloon Gabriel, who is 
an owner of only five shares of class B stock, out from 
under the binding effects of the judgment on the basis 
of a recent fuprene Court decision known as "a, n aaainst 
International Paper Company, which was decided December 
17, 1973, and dealt with some basic principles of class 
actions, of which the instant case was a class action, 
and undoubted 1'', at least until the j-idrment is final, 
is a class action. 

T know "our Honor is very faniliar with 
this case, it’s boon long and protracted, and T will be 
brief. 

Tbo nist of the Palm case was a situation 
where four owners, lake shore owners, started an action 
against International Paper and based their jurisdiction 
on diversity of citizenship, acciminn International Paper 


SOUTHERN OlST 
FOLEV $ 
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2 

of polluting the waters in the lake. 

3 

The four of then had the jurisdictional 

4 

amount of $10,000, and they attempted to represent 200 

5 

other lake shore owners and to have a class action. 

6 

The district court denied their efforts to be class 

7 

representatives. This was affirmed in the Second 

8 

Circuit, and finally in the Supreme Court in December of 

9 

'73. It was determined that in these spurious suits 

10 

each and every plaintiff must have the jurisdictional amount 

11 

of $10,000. 

12 

There was a dissent in the Zahn opinion 

13 

to the effect that previously, as long as somebody had 

14 

the jurisdictional amount and met all the other require¬ 

15 

ments, was properly representative of the others to be 

16 

represented, that the court could take ancillarv juris¬ 

17 

diction. 

18 

Vo relate briefly the Zahn opinion as I see 

19 

it affecting this case — 

20 

TUP COURT: Is this a spurious class 

21 

action? 

22 

MR. CARRY: I would sav it is, your Honor, 

23 

in so for — in a very similar wav that we had stockholders 

24 

three of then, suing for better dividends, and then thov 

25 

claimed to renresent other stockholders, and it appears 
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from the records of the corporation that 76.1 per 
cent of the class B stockholders, of the class B stock¬ 
holders, owned 10 shares or less, and in no reasonable 
sense did thev have in litigation in this class suit 


$ 10 , 000 . 

In light of Zahn, in which in effect the 
lake van polluted or alleged to have been polluted, it 
affected everyone, the Supreme Court came up vn th the 


determination that each and every one hereafter in 
spurious class suits must have the $10,000 jurisdictional 
amount. 

Plow, I submit — 

THE COURT: Uasn't there also a cause of 

action in this case based on the Securities Exchange 
Act? 


yp. CARI'.Y: There was in one of the plain¬ 

tiffs but as a croup, the basic decision van on the 
ground of suing for dividends. 

THE. COURT: Ore of the affidavits in oppo¬ 

sition to vour motion states that you applied for re¬ 
ar nunent to the Supreme Court and predicated vour claim 
for roargunent on the Zahn case. Is that correct? 

MR. CAREY•. That is correct, vour Honor, 

but ns we know, there was ouite a delay. T was ruite 
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hopeful that we would got the interest of tho court to 
resolve this rather confused situation with respect to 
Rule 23, and as we know, we can't — 

THE COURT: Who said it was confused? 

MR, CAREY: Well, to me, vour Honor, in 

a sense it is confused, in that if the threc owners in 
this case or the four owners in the Zahn case all of a 
sudden decided to settle the case presuming that they 
were permitted to We representative, and settled that 
case by selling out all the people that own the land, 
or by making the mortgagees of properties owners of 
land as a settlement, then I would certainly sec the 
similarity and the confused situation. 

The basic problem here is that three 
people start suing for one tiling and thev end up bv 
giving tho Class A some of the equity of class D. 

THE COURT: That is going into the merits 

of it. Notice went out to all the shareholders, did 

it not, in this case? 

MR. CAREY: Your Honor, vou are correct. 

That was in reply vhv I think the interpretations as to 
Rule 23 are confusing, because if — and I don't want to 
bore the court or impose on the court but for the moment, 
vour Honor, just conjure up, if the Zahn case had gene 
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the other way, and if these four wners were the representa¬ 
tives of all the others, and then decided to settle 
v/ith Tnterantional Paper by making the mortgagees who onlv 
held liens for the others that wore represented, 
making them eeual owners v/ith the othe./s, we would have 
a very similar case to what wo have hero, and that is 


what the unhappiness is about. 

The Zahn case clcarlv shows thatyau can't 
have a class action unless everybody has 10,000 when you 
are dealing v/ith separate and not a joint cause of action, 


Then our people were notified that Mrs. 

Levin and Alleghany and the others wore suing for better 
dividends, the normal reaction is, "bonderful, if we win 
we are better off. If the'/ lose we are not hurt,” but 
the'/ never once though* thev would have come out with a 
situation where the"/ can’t even get en evaluation. 

Your Honor was ver” fair and clear in vour 
opinion that the amount was not an evaluation of the 
value of the stock, it was an evaluation for settlement 
nurnoues, and this war. proper. 

But Missouri law does, not even give these 
people that are unhappy an opportunity _o have a dav 
in court to have an evaluation, and this, is a verv 
serious situation. 


southern oistr rs. u.s courthouse 

FOLEY 1 UARF NEW YORK N i COT 4SH0 
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The only other thing I can sav in conclusion, 
which is a brief thing relative to the fees, ohviouslv 
having come into this case — 

THE COURT: Whv don't vou wait until I 

hear the fee applications. I will hearyau then. 

I’P. CAREY: All right, vour Honor. The 

onlv -- all riaht. 

THE COURT: I thin]: I ought to hear the 

movants first on the fee application and then I will 
hear vou. Who is in opposition to this motion made by 
I'r. Carey? 

•'R. HAUDEK: tlav it please the court, 

nv name is William Hauuek. My firm are the attorneys 
for the plaintiffs LaVasseur, and we have submitted a brief 
in opposition to this motion on behalf also of plaintiff 
Levin. 

As vour Honor has pointed out, there are two 
reasons why the jurisdictional objections of the applicant 
are unfounded. In the first place, this is not a 
spurious action class suit such as was involved in the 
Za ’ in case. Tn this case there has boon a determination 

that the class suit is one under Rule 23(b)(1), not 
under Rule 2ft t b) (3). A class suit under (b)(1) is 

the analogue to v»h/Jt oreviour.lv was what is known as a 
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true or genuine clans action, and it in thoroughlv 
settled and undisputed bv the Zahn case that in a true 
class action the interests of the class members can be 
aagreoated. 

Specifically v.'ith respect to actions to 
conpell the declarations of dividend, we are also citing 
authori tier, to the effect that those are actions that 
involve a common right of all the shareholders of the 
corporation. Obviously, the corporation could not 

declare a dividend on behalf of some stockholders 
and not on behalf of others. This is one reason why 
the Zahn case is inappiicable. The other reason is 

that in this action the plaintiffs have also alleged a 
claim under the Tiecurities Exchange 7>ct and rule 10h-5, 
and that claim of course does not ronuiro any jurisdiction 
al amount so far as common la'-' claims are concerned. 

Zhev are obviously pendant to the 10b-5 claim, and 
therefore again the jurisdictional amount is not required. 

Tour davs ago ve hav ' boon served with .a 
supplemental petition, hut since ny adversary has not 
argued it, I think I nay skip it. 

Tlir COURT: I didn't quite follow youi 

on the supplemental petition. 

MR. r.MiPFK: T’our davs aoo, ”our honor, wo 
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were served with a supplemental petition bv Mr. Cabriel 



dated March 18, 1974. 


1 4 

Tltn COURT: Is that one that the court 


r 5 

lacked judicatorv power? 


6 

MR. IIAUDRK: That's riqht. 


7 

MR. CARRY: Yes, vour Honor, I know that 


> 8 

argument, has boon nade before, l>ut as a natter of record — 


9 

THR COURT: Tnat has all been nresor. **d 


10 

previously. 


11 

MR. CARRY: Before. 


12 

MR. IIAUDF.K: All the three points mentioned 


i 13 

in the supplemental petition have becnprcviouslv disposed 


14 

of. 


15 

MR. CARRY: The only thinq, vour Honor, if 


1 16 

I mav in response that this is a spurious class suit. 


17 

as far as the dividends are concerned, there is no doubt 


18 

in mv nine 1 the cases cited bv mv honorable opponent 


19 

I have chechcd V7crc prior to 1966 with the chanqe of the 


20 

rule for one thinq. 


. 21 

Tn addition, suppose in Zahn the four people 

( 

22 

ash. for an injunction aqainst the International Paper, 


“ 

v/hat v/ould happen to the lahe then? I mean vou 


* 24 

either have one,, lake, one body of water unpolluted or not. 

1 

25 

T understand that vou can't declare dividends for one 


> 
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stockholder and not another, hut tho causes of action 
that v'pro alleged an to defendants v/ere certainlv distinct 
and separate v.’hile they centered on a connon rruestion. 

1 COURTi Does that disoose of this 
natter, that notion? 

MR. riAIJJ’Y: Mv nano is "ichael Panov, 

reprosentina defendant Missouri Pacific Railroad. Mr. 
Ilaudeh was authorized to speal: on behalf of the defend¬ 
ants on this notion as well. * 

MR- V7ALTON: Your Honor, nv nane is M. 

Lauck Ualton of Donovan Leisure 1 lev.’ton & Irvine. He 
represent Alleghany Corporation, Mr. llaudok v-as also 
authorized to speak for us with regard to that portion 
of the notion. 

MR. CAP.HY: r ay I at thin point, unless thert 

.is anvthino furtlier on this notion, save nv client the 
exncnso as far as the notion is concerned. 

THE COURT: That ends this portion. L - 

cision reserved on that notion. 
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This motion .is without r... rit. The holdit.g c n.u r..i !. i 
oL L'uhn v. International Paper Co., 42 U.S.L.W. 4037 (J*:>., 1> 

17, 1973)* is applicable to clans actions under Fed. R. Civ. . . 
23(b)(3)? as plaintiffs correctly point out, this suit wes cer¬ 
tified a 3 a class actioii under Fed. R. Civ. P. 23(h)(1) awl (2). 
Further, jurisdiction for thi3 action was grounded on section 27 
of the Securities Exchange Act of 1934, 15 U.S.C., section 70aa 
(1970), and pendent jurisdiction. See Levin v. Mississippi, 59 
F.R.D. 353, 359-00 (S.D.N.Y. 1973). Section 27 does not require 
a minimum amount in controversy, and Zah n is not applicable to 
suits brought thereunder. See Zahn v. International Paper Co., 
42 U.S.L.W. 4087, 4091 n. 11 ( U.S., Dec. 17, 1973). Finally, 
after the Supreme Court had denied cert’orari in the instant 
case, the petitioner applied for a rehearing based on the Zahn 
case, and the petition was denied. 
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UNITED STATES DISTRICT COURT 
i SOUTHERN DISTRICT OF NEW YORK 


Betty. Levin, Alleghany Corporation 
and Robert Levassuer 


Plaintiffs, 
-against- 


Misj 



pi River Corporation, 
Pacific Railroad Company, 
iHoBert H. Craft, T.C. Davis and 
jBfiros'F. Milbank, 

Defendants 


Sirs: 


*y<X 
* 33 1 £ 


67 Civ. 5095 (EW) 


NOTICE OF APPEAL 


Jj/lcuQ ^ PLEASE TAKE NOTICE that iapoleon C. Gabriel appeals 

the Un i tec * States Court of App als, Second Circuit, the final 
, A i order of the Federal District Court Southern District of New 

6 -/ 7 • ? t , 

York dated April 8, 1974, and subsequently docketed and entered, 
which denied appellants motion to amend its judgment in the 
above captioned action so as to make said judgement not binding 
on appellant and others similarly situated. 

i 


Dated- Brooklyn, N. Y. 
May 11, 1974 


Gerard M. Carey ,7 
Attorney for Petitioner 
617 Third Street 
Brooklyn, New York 11215 
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To: 


Orans, Eisen & Polstein, Esqs. 

One Rockefeller Plaza 
New York, New York 

Pomerantz, Levy, Haudek & Block, Esqs. 

295 Madison Avenue 
New York, New York 

Attorneys for Plaintiff, Levin and LeVasseur 

Donovan, Leisure, Newton & Irvine, Esqs. 

30 Rockefeller Plaza 
New York, New York 10020 

Attonneys for Plaintiff.Alleghany Corporation 

Dewey,Ballantine,Bushy.Palmer & Wood, Esqs. 

140 Broadway 
New York, New York 

Attorneys for Defendant, Mississippi River Corp. 

Sullivan & Cromwell, Esqs. 

48 Wall Street 
New York, New York 

Attorneys for Defendant, Missouri Pacific Railroad 
Company; Robert H.Craft, T.C.Davis and Thomas F. 
Milbank 





Greenbaum, Wolff & Ernst, Esqs. 

437 Madison Avenue 
New York, New York 

Attorneys for Class B, Objectors.Edward Garfield and 
Barbara M. Garfield 

Michael Paul Cohen, Esq. 

7310 N.Oakley 
Chicago, Illinois 

Attorney for Class A Objectors, Jacob R. Cohen and 
June Cohen 

Gerard M. Carey 
Counsel for Petitioner 
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UNITED STATES DISTRICT COURT 


I 


r 


SOUTHERN DISTRICT OF NEW YORK 


BETTY LEVIN, ALLEGHANY CORPORATION 
and ROBERT LeVASSEUR, 


Plaintiff, 


- against - 

MISSISSIPPI RIVER CORPORATION, 
MISSOURI PACIFIC RAILROAD COMPANY, 
ROBERT H. KRAFT, T. C. DAVIS and 
THOMAS F. MILBANK, 


X 


67 Civ. 5095 (EW) 

NOTICE OF APPLICATION 
OF ALLEGHANY CORPOP.ATION 
FOR COUNSEL FEES AND 
EXPENSES 


Defendants. 


x 


SIRS: 

PLEASE TAKE NOTICE that upon the Affidavit of John E. 
Tobi.. (with Exhibit A appended thereto) submitted herewith, the 
Affidavit of Jared C. Horton submitted herewith, the Memorandum 
In Support of the Application of Alleghany Corporation for 
Fees ard Expenses submitted herewith, upon all prior proceedings 
heretofore had herein, and pursuant to section 7.10 of the 
Agreement of Settlement of the above-captioned action dated 
December 18, 1972 and approved by the Order and Final Judgment 
of the Honorable Edward T. Weir.feld, District Judge, dated 
May 2, 1973, Plaintiff Alleghany Corporation will apply to this 
Court, in Room 102 of the United States Court House, Foley Square, 
New York, New York 10007, on March 26, 1974 at 2:15 P.M., or as 
soon thereafter as counsel can be heard, for allowance and award 
to Alleghany Corporation of counsel fees and expenses incurred 
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in the prosecution and settlement of the above-captioned action 


Dated: New York, New York 
March 12, 1974 


Yours, etc. 

DONOVAN LEISURE NEWTON & IRVINE 


By 


Attorneys for Plaintiff 
Alleghany Corporation 
30 Rockefeller Plaza 
New York, New York 10020 

TO: SULLIVAN & CROMWELL 

Attorneys for Defendancs 
Missouri Pacific Railroad Company, 

Craft, Davis and Milbank 
48 Wall Street 
New York, New York 10005 

DEWEY, BALLANTINE, BUSHBY, 

PALMER & WOOD 
Attorneys for Defendant 
Mississippi River Corporation 
140 Broadway 

New York, New York 10005 

POMERANTZ, LEVY, HAUDEK & BLOCK 
Attorneys for Plaintiff LeVasseur 
295 Madison Avenue 
New York, New York 10017 

ORANS, ELSEN S POLSTEIN 

Attorneys for Plaintiff Levin 
One Rockefeller Plaza 
New York, New York 10020 

GERARD M. CAREY, ESQ. 

617 Third Street 
Brooklyn, New York 11215 

EDWARD GARFIELD, ESQ. 

Greenbaum, Wolff L Ernst, Esqs. 

437 Madison Avenue 
New York, New York 10022 

ERNEST BALLARD, ESQ. 

LeBoeuf, Lamb, Leiby & MacRae 
One Chase Man attan Plaza 
New Ycrk, New /ork 10005 











V 



MICHAEL PAUL COHEN, ESQ. 

7319 N. Oakley 
Chicago, Illinois 60645 

MR. LEON SCHREIBER 
12 North Seventh St. 

Allentown, Pennsylvania 18101 

MR. CHARLES F. WREAKS 

400 Main Avenue 

Bay Head, Hew Jersey 08742 

MRS. ROY L. BEII 

4241 Cunaga Ave..ae 

Woodland Hills, California 91364 

MR. MERRILL W. POLANCER 
20 East Main Street 
Waterbury, Connecticut 06702 

MR. JAMES C. GABRIEL 

R.D. #1, Box 16 

Colts Neck, New Jersey 07722 

MR. WILLIAM R. WESSON 
1550 Ocean Avenue 
Mantoloking, New Jersey 08738 

MR. WINCHESTER F. INGERSOLL, JR. 
381 Broadway 

Cambridge, Massachusetts 02139 

MR. JOSEPH SAMONE 
P.O. Box 58 

Bradley Beach, New Jersey 

DILLON f, O’BRIEN 
535 Fifth Avenue 
New York, New York 10017 

MR. JOHN CHARLES VAIANI 

1313 River Avenue 

Point Pleasant, New Jersey 08742 

MR. ROBERT W. MARTZ, JR. 

24 Morningside Drive 

Toms River, New Jersey 08753 

MR. MURRAY YELLEN 
2300 Olinville Avenue 
Bronx, New York 10467 
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UNITED STATES DISTRICT COURT 


* 

SOUTHERN DISTRICT OF NEW YORK 


• 

BETTY LEVIN, ALLEGHANY CORPORATION, : 

and ROBERT LeVASSEUR, 

• 

Plaintiffs, 

: 67 Civ. 5095 (E.W.) 



- against - 


• 

MISSISSIPPI RIVER CORPORATION, 



MISSOURI PACIFIC RAILROAD COMPANY, : AFFIDAVIT OF 



ROBERT H. CRAFT, T. C. DAVIS and JOHN E. TOBIN 

THOMAS MILBANK, : 

Defendants. : 


• 

o 

STATE OF NEW YORK ) 



: ss.: 



COUNTY OF NEW YORK ) 


• 

JOHN E. TOBIN, being duly sworn, deposes and says: 

I am a member of the firm of Donovan Leisure Newton 

* Irvine ("DLN&I"), counsel for plaintiff Alleghany Corporation 


• 

("Alleghany") in this action, and I am fully familiar with all 



proceedings had herein. I make this affidavit in support of 

Alleghany's application for allowance and award to it of 

attorney's fees and expenses incurred in the prosecution and 


• 

settlement of this action. 

The Court is already familiar with the nature of this 

litigation and with the difficult legal and factual issues which 


• 

it raises. Set forth herein is a review of the nature of the 

professional services rendered, and of the expenses incurred, by 

DLN&I on behalf of Alleghany in the prosecution and settlement 

of this action, as well as the amounts in which DLNtI has been 


• 

compensated for such services, and reimbursed for such expenses, 

by Alleghany. Also set forth herein is a summary of tne services 


• 

J 
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performed by exports and other law firms retained by Alleghany 
to assist my firm in the conduct of this action, and the amounts 
paid by Alleghany for such services. 

It is my understanding that counsel for defendants have 
stated that they will not oppose an application by Alleghany for 
fees and expenses in the amount of $850,000. 

I. SUMMARY OF PROFESSIONAL SERVICES 

RENDERED BY COUNSEL FOR ALLEGHANY IN 
THIS ACTION AND THE SETTLEMENT THEREOF 

Prosecution of the Class Action 

This litigation was initiated in the Southern District 
of New York on December 29, 1967 by the service of the summons 
and complaint of Betty Levin. 67 Civ. 5095. On January 19, 1968, 
Robert LeVasseur corr-aenced a similar action in the Eastern 
District of Missouri. Civ. No. 68 C 29(3). The complaints 
alleged similar causes of action to compel iividends, and both 
purported to be class actiors. On January 31, 1968, defer lant 
Missouri Pacific Railroad Company ("MoPac"), whose headquarters 
are located in St. Louis, moved to transfer the Levin action from ! 
the Southern District of New York to the Eastern District of 
Missouri, or to dismiss Levin on grounds of forum non conveniens, 

, 

or to stay the action under Rules 23 and 23.1 of the Federal Rules; 
of Civil Procedure. Alleghany moved to intervene in the Levin 
suit on April 11, 1968 and, four days later, filed papers in op¬ 
position to defendant's motion to transfer, dismiss or stay that 
suit. 

MoPac disputed Alleghany's right to submit these papers 
arguing that Alleghany was not, and might never become, a party. 
Defendants also attempted to delay Alleghany's intervention in the 
Lev-in suit at least until Judge Herlands had decided defendants' 
motion to transfer, dismiss or stay that suit. Alleghany success- 
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fully fought this attempt, and was granted leave to intervene 
on May 2, 1968. 


On June .2, 1968, defendants, in pursuit of their 
determination to fight che dividends action in their home state 
of Missouri, moved to declare the LeVasseur suit maintainable as 
a class action. Durii the pendancy of that motion in St. Loris, 
plaintiffs diligently prosecuted the Levin suit in New York. 

On July 31, 1968, Judge Herlands, in a twenty-four page opinion, 
denied defendants' motion to transfer, dismiss or stay the Levin 
action and, on September 30, granted LeVasseur leave to inter¬ 
vene therein. On October 9, 1968, Judge Bryan ordered that 
the Levin action be maintained as a class action. 

On October 31, 1968, LeVasseur moved Tor leavr to dis¬ 
miss his action in the Eastern District of Missouri without pre¬ 
judice. Although not a party of rcord to the St. Louis action, j 
Alleghany actively supported LeVasseur's motion to dismiss his 
suit through the submission of an affidavit of Clifford Ramsdall, 
Alleghany's then Vice President - Corporate Relations, and 
through participation by counsel in pre-trial conferences held at 
St. Louis. On December 31, 1968, the federal district court for 
the Eastern District of Missouri granted LeVasseur leave to dis¬ 
miss his action without prejudice, according substantial weight 
to Alleghany's great financial stake in the class action and to 
its preference to litigate that action in New York. Alleghany's 
intervention in the Levin suit, and its successful efforts to 
resist defendants' attempts to shift the forum of the dividends 
suit to St. Louis, entailed the expenditure of many hours of 
professional time. 

While Alleghany's counsel was engaged in litigating 
these preliminary procedural matters, it also commenced preparing 
the merits of this case for trial. During this period, DLNfcl 
undertook extensive leg*,* research into the difficult area of 
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judicial authority to compel the declaration of dividends. The 

I 

first of many legal memoranda dealing extensively with discovery 
issues (e.g., the applicability of the attorney-client privilege 

i 

and work-product immunity to documents sought to be discovered by 
parties on both sides) was drafted in May of 1968. Research 
relative to several of the defenses asserted by defendants, such 
as the statute of limitations and the avoidance of judicial 
interference in the internal affairs of a foreign corporation, 
was also initiated at this early stage. 

When the prospect of settlement dimmed late in the 
Spring of 1971, OLN&I undertook to amend Alleghany's Complaint in 
order to assert a claim for damages and an injunction under sec¬ 
tion 10(b) of the Securities Exchange Act of 1934. Research into 

i 

the difficult question of plaintiffs' standing to sue for damages 
thereunder received particular emphasis. 

Subsequently, as the date of trial drew near, 

Alleghany's counsel researched evidentiary questions which in¬ 
clude the admissibility of certain types of evidence, and the 
advisability and use of witness depositions at trial. 

Preparation of the case on behalf of the plaintiff 
class required legal and factual research into a variety of 
other areas far too numerous to mention in detail. These include ' 

i 

the complex history of MoPac's reorganization, including analyses 
of the series of seven ICC opinions relating to the several pro¬ 
posed plans, the Voting Rights litigation, applicable statutes 
and regulations, relevant accounting principles, and analyses by 
my firm's attorney- of an immense volume of corporate financial 
data of defendar;s and of other railroads, as well as the 
evaluation of the work product of financial experts and acoount- 

i 

ants retained by Alleghany. 
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The majority of DLNfcl's time devoted to the prosecution 
of this action, however, was spent in activities related to the ( 

i 

» 

far-reaching and lengthy discovery which was directed by my firm. 
The details of these activities are fully set forth in the 
Affidavit of M. Lauck Walton, Supporting Settlement, appended 

i 

hereto as Exhibit A. This work includes the preparation of 
thorough interrogatories, and of the responses to defendants' 
interrogatories, preparation for the depositions of defendants 
and witnesses, and the taking of these depositions in coopera¬ 
tion with counsel for plaintiff Levin, the extensive investiga¬ 
tion of the files of MoPac at St. Louis over a period of several 
months during the Summer of 1970, the evaluation, re-evaluation, 
and organization by my film's attorneys and experts of the fruits j 
of that investigation as well as of all relevant material found 
in Alleghany's files. The discovery of MoPac's files unearthed ^ 
invaluable documentary support for plaintiffs' contentions 
including the allegations of a conspiracy by defendants to 
withhold dividends in order to depress the price of MoPac Class 
B Stock. 

DLN&I continued its litigation activity through the 
Fall of 1972 as the negotiations, which culminated in the present 
Settlement Agreement, progressed. 

Settlement of the Class Action . 

A substantial amount of DLNil's legal time was also 
devoted to forging the settlement of this litiga-ion. I parti¬ 
cipated extensively in those negotiations, the details of which j 
are set forth in th<. Affidavit of M. Lauck Walton, Supporting 
Settlement, pp. 14-17. Throughout this period, DLI14I engaged 
in numerous negotiating sessions with counsel and other repre¬ 
sentatives of the parties, analyzed and evaluated in detail a 
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considerable variety of alternative settlement proposals and 
researched or had researched the effects of various laws, which 
include the Interstate Commerce Act, the Securities Exchange Act 
of 1934, the federal tax laws and corresponding regulations, on 
the settlement proposals. 

Since the execution of the Settlement Agreement on 
December 18, 1972, Alleghany's counsel has expended substantial 
time in carrying out the terms of that Agreement. Preparation 

i 

for the hearing for the approval of the settlement, held before 
Judge Weinfeld on January 25, 1973, included the drafting by 

i 

DLN&I of affidavits and a memorandum of law on behalf of Alleghany 
in support of the settlement, and a joint memorandum on behalf of 
all parties in reply to objections to the proposed settlement. 

My firm also participated, along with counsel for the other 
parties, in opposing objectant Wii.liam R. Wesson's continued 
challenges to the settlement both in this Court and before the 
Court of Appeals for the Second Circuit. 

Following the execution of the Settlement Agreement, my 
firm reviewed proxy material relating to MoPac's stockholders 
meeting for the purpose of approving the settlement. 

DLNSI also participated s>’ 1 stantially in the hearings 
before the Interstate Commerce Commission held during the week 
of Septeml • r 17, 1973, relating to MoPac's request for authority 
under section 20(a) of the Interstate Commerce Act to issue the 

K. 

new shares of stock called for by the Settlement Agreement. 

This participation included the submission of a brief in support 
of the application and virtually the entire cross-examination of 
objectant witnesses. My firm also prepared the response to the 
motion oi Michael Moumousis to set aside the judgment r: this 
Court approving the Settlement Agreement, which motion vas denied ] 
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December 5 f 1973, and joined in the Brief in Opposition to 
William Wesson's petition to the Supreme Court for a writ of 
certiorari, which was also denied. 

Pursuant to Section 5.1(c)(i) and (ii) of the Settle¬ 
ment Agreement, respectively, DLN&I has also prepared various 
opinion letters to Alleghany, met and corres nded with S.E.C. 

© 

personnel, and engaged in a variety of other activities to effec- ; 
tuate the terms of the Settlement Agreement relating to the 
tender of Alleghany's MoPac Class B stock to Mississippi River 
Corporation ("MRC"). 

The activities of Alleghany's counsel, summarized 
above, were essential to the effective prosecution and settlement 
of this action. As a result of these efforts, plaintiffs were 
fully prepared to bring this case to trial by the scheduled date 

of December 1, 1972. It is my belief that the case against 

*> 

defendants which had been assembled by that date, under my firm's 
direction, and which was based largely upon the discover 
direction, and which was based largely upon the discovery and 
organization by my firm, and by experts employed to assist us, of 
documents discovered from defendants' file and of financial data 1 

was an important factor in achieving the present terms of settle-^ 

i 

ment which secure for the plaintiff class a package of cash and 
securities valued at approximately $98,000,000. 

Finally, DLN&I rendered further legal services in 
preparation for, and participation in, the Closing in St. Louis, 

Mo. required under § 6 of the Settlement Agreement. 

II. DLN&I Attorney's Time Billed to Alleghany 
For Professional Services Rendered _ 

During the period of time from March 1968 through Janu-' 

i 

ary 21, 1974, the late of Closing pursuant to the Settlement Agree¬ 
ment, attorneys of my firm have expended a total of approximately, 
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14,312-1/2 hours in the prosecution of this action. The total 
fee paid or payable by Alleghany in consideration of those ser¬ 
vices is $680,234.68. 

These figures are derived from records maintained by my 
firm in the normal course of its business, including the diaries 
of the attorneys who have been engaged in work on this action. 

The rates at which DLN6I has billed Alleghany for 
attorneys' time have varied from time to time. It is my belief 
that these rates have been, and that the present rates are, 
reasonable and commensurate with rates customarily charged by 
our firm and by other firms of similar repute which offer sub¬ 
stantially similar skills and services. 

Ill. Expenses Incurred by DLNfcl 

My firm has incurred reasonable and necessary expenses 
in connection with this litigation, and the settlement thereof, 
which total $59,712.20 for the period March, 1968 through 
January 21, 1974. The disbursements are allocable to sundry 
necessities which include stenographic charges, travel, meals, 
telephone and telegraph services, postage, transportation, 
messenger and reproduction services, various types of overtime 
expenses, and assorted fees and certifications. 

I have derived the figures for expenses incurred from 
records maintained by DLNtI in the ordinary course of business. 
These records are based upon bills sent to, and payments received 

Ci 

from, Alleghany. 

The grand total billed to Alleghany for attorneys' fees 
and expenses amounts to $739,946.88. As of this date, $676,338.90 
has been paid, and Alleghany has agreed to pay the remainder. 
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IV. Other Services Paid for Directly by Alleghany 

To assist DLN&I in the prosecution and settlement of 
this action, Alleghany has retained the services of the law firms 
of Fordyce, Mayne, Hartman, Reynard & Stribling and Holland & 

Hart, of Eric J. Klinger, a certified public accountant, and of 
Transportation Research and Temple, Barker & Sloan, Inc., both 
management and economic consultants. The invoices for these 
services were customarily approved by DLN&I as reasonable and 
accurate. These have been paid in full by Alleghany. See 
Affidavit of Jared C. Horton, ("Horton Aff."). 

Fordyce, Mayne, Hartman, Reynard and Stribling, a law 
firm of eminent standing in the St. Louis area, has, throughout 
this litigation, researched and advised my firm on questions of 
Missouri law relating to the dividends action, and has provided 
a number of other services in connection with discovery and 
litigation activities taking place in St. Louis. Alleghany has 
paid a total amount for these services of $8,385.83. 

Holland & Hart, a Denver law firm, provided us, during 
the initial stages of the litigation, with factual information 
with respect to prior litigation, and reviewed the complaints 
filed in connection with the dividend actions. John L. J. Hart, 
Esq. served as counsel for Alleghany during the MoPac Reorganiza¬ 
tion proceedings and was an important source of background 
information in connection with the instant matter. Amounts paid 
to Holland & Hart by Alleghany for services rendered in connec¬ 
tion with the instant action total $565. 

Transportation Research, a financial consulting firm, 
prepared, under the direction of Philip Maggio, the first analyses 
of the financial and operating conditions of MoPac. Transportation! 

I -9- 
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Research's studies and comments assisted my firm in the prepara¬ 
tion of Alleghany's original Complaint, the initial development 
of plaintiffs' factual theories, and the drafting of the first 
set of interrogatories which were propounded to the defendants. 

Mr. Maggio is a well-known security analyst who specializes in 
the transportation iield. Prior to his work with Transportation 
Research, Mr. Maggio was associated with Argus Research in 
New York. For services rendered in connection with this case, 
Alleghany has paid Transportation Research a total amount of 
$21,500. 

Beginning in the summer of 1972, Temple, Barker & Sloan, 

| 

Inc. ("TB4S") conducted extensive analyses of MoPac's financial 
and operating conditions and policies, and aided DLN&I in a 
orough evaluation of plaintiffs' existing factual theories and 
in the development of new ones. The objectives of these services 
were two-fold: in the short-run, to aid in answering defendants' 
searching interrogatories which inquired extensively into both the 
legal and factual bases for plaintiff's theory of the case, and 
in the long-run, to lay the groundwork for the presentation of 
expert testimony at trial. TB*S had virtually completed this work ; 
at the time the Settlement Agreement was executed. The perform- 
ance of these services required TB&S to familiarize itself com¬ 
pletely with the financial reports of the railroad, its internal 
accounting, large portions of the documents discovered and 
plaintiffs' legal theories. Dr. Paul Whiton Cherington, who 
directed these activities, is an eminent authority on transporta¬ 
tion economics, was the principal trustee of the Boston & Maine 
Railroad and is presently President of that Railroad. Amounts 
paid to TBfcS by Alleghany for its services relating to this 
sutter total $58,997.56. 
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Eric J. Klinger, a certified public accountant, also 
aided DLN&I's analysis of the financial and operating conditions 
cf the MoPac. In particular, his services, which commenced in 
1969, included an analysis of the financial substance of defend¬ 
ants' answers to plaintiffs' initial net of interrogatories, per¬ 
sonal participation in the disc./ery of the MoPac's files at St. 
Louis, an analysis of the fruits of that discovery, and an evalua¬ 
tion of certain of plaintiffs' factual theories. Mr. Klinger is 
a Doctor of Law and Economics from the University of Vienna, and 
has been a Certified Public Accountant for the past 32 years. 

His services have been retained by plaintiffs in numerous stock¬ 
holder and derivative suits, among which are Heddendorf v. 

Goldfine , D. Mass. Civ. A. No. 56-356, in which he assisted 
Abraham Pomerantz, Esq., and Escott v. Bar Chris , S.D.N.Y. 

No. 62 Civ. 3539. Amounts paid by Alleghany for Mr. Klinger's 
services in connection with the instant matter total $20,601.73. 

Alleghany has paid for all of the services, referred to 
in IV, a total amount of $110,053.12. 


V. Conclusion 


As set forth above, the total amount paid by Alleghany 
to DLN&l for professional services rendered, and for expenses in¬ 
curred by DLNSI, in connection with this action and the settlement 

i 

thereof is $739,946.88; the total amount paid directly by Alle¬ 
ghany for services of other law firms and financial experts speci- ’ 
fied above is $110,053.12. The grind total of funds expended by 
Alleghany in connection with this litiqation and the settlement 

I 

thereof is $850,000. I affirm that all funds so expended were 
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reasonable and necessary for the prosecution and settlement of 
this action. 


Sworn to before me on this, 

tL / / 

the / ' day of a- \ t <-— 



UL £ 


John E. Tobin 


, 1974 






j **\ 




Notary Public 


LUISA A. FERRASE3E 
Notirv Tr'-'A, S' ? rf Urw York 
No. 41 G277025 Ctrl, in Querns Co. 
CeitificatJ I 'd in Now York County 
Commission Expires March 30, 1974 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF HEW YORK 

f 

BETTY LEVIN, ALLEGHANY CORPORATION 
and ROBERT LeVASSEUR, ’• 

Plaintiffs, : 


-against- * 

MISSISSIPPI RIVER CORPORATION : 

MISSOURI PACIFIC RAILROAD COMPANY, 

ROBERT H. CRAFT, T. C. DAVIS : 

and THOMAS MILBANK, 

i 

Defendants. 

_____ ___-----------x 


67 Civ. 5095 (E.W.) 

i 

AFFIDAVIT Or 
JARED C. HORTON 


STATE OF NEW YORK ) 

: ss.: 

COUNTY OF NEW YORK ) 

JARED C. HORTON, being duly sworn, deposes and says: 

I 

| 

I am a Vice-President, and the Secretary and Treasurer, 
of the Alleghany Corporation ("Alleghany") and have held these 
offices during the period of Alleghany's participation in the 
litigation and settlement of the above-entitled action (the 
i "dividends suit") which began March, 1968. 


During this period, ny responsibilities included the 


payment of all bills sent to Alleghany and approved for payment 
jby the appropriate Alleghany officers, and the maintenance, during 
the normal course of businees, of complete and accurate records 
reflecting the receipt and payment of all such bills. 

I have carefully read the Affidavit of John E. Tobin 
submitted herein in support of Alleghany's application to this 
Court for allowance and award to it of fees and expenses, and 
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hereby affirm that all figures stated therein relating to bills 
sent to, and paid by, Alleghany in connection with the dividends 
suit conform fully with Alleghany's financial records and, based 
upon those records, are a true and accurate representation of the 
funds paid or payable by Alleghany in connection with this action 
*nd the settlement thereof. 

—/ / ”Jared C. Horton 


Sworn to before me this 
-^day of , 1974. 

W p /l . 


/i a. 

otary Public 


nosrucs #. couch 

Notary Public, jrot, or N*w Tork 
No. 3t-60fc3475 

Qualified in Ntw Yo-k County 
CamaiiuJon £*pirn Martb 10, ini 




CERTIFICATE OF SERVICE 


I hereby certify that true copies of the foregoing 
Notice of Application of Alleghany Corporation for Counsel Fees 
and Expenses, Affidavit of John E. Tobin (with Exhibit A 
appended thereto) and Affidavit of Jared C. Horton were mailed 
by first class mail, postage prepaid, this 12th day of March, 
1974, to: 


Gerard M. Carey, Esq. 

617 Third Street 
Brooklyn, New York 11215 

Edward Garfield, Esq. 

Greenbaum, Wolff & Ernst, Esqs. 
437 Madison Ave. 

New York, New York 10022 

Ernest Ballard, Esq. 

LeBoeuf, Lamb, Leiby & MacRae 
One Chase Manhattan Plaza 
New York, New York 10005 

Michael Paul Cohen, Esq. 

7319 W. Oakley 
Chicago, Illinois 60645 

Mr. Leon Schreiber 
12 North Seventn St. 

Allentown, Pennsylvania 18101 

Mr. Charles F. Wreaks 

400 Main Avenue 

Bay Head, New Jersey 08742 

Mrs. Roy L. Bell 
4241 Cunaga Ave. 

Woodland Hills, Calif. 91364 

Mr. Merrill W. Polancer 
20 East Main St. 

Waterbury, Conn. 06702 

Mr. James C. Gabriel 

R.D. #1, Box 16 

Colts Neck, New Jersey 07722 




Mr. William R. Wesson 
1550 Ocean Ave. 

Mantoloking, New Jersey 08738 

Mr. Winchester F. Ir.gersoll, Jr. 
381 Broadway 
Cambridge, Mass. 02139 

Mr. Joseph Samone w 

P.O. Box 58 

Bradley Beach, New Jersey 

Dillon & O'Brien 
535 Fifth Ave. 

New York, New York 10017 

Mr. John Charles Vaiani 

1313 River Avenue 

Point Pleasant, New Jersey 08742 

Mr. Robert W. Martz, Jr. 

24 Morningside Drive 

Toms River, New Jersey 08753 


Mr. Murray Yellen 
2300 Olinville Ave. 
Bronx, New York 10467 










UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BETTY LEVIN et al.. 


-against- 


Plaintiffs, 


MISSISSIPPI RIVER CORPORATION 
et al., . 


Defendants. 


w? Ci v. 5C9 . (EW) 


SJOTICE OF MOTTO] 


PLEASE TAKE NOTICE that upon the annexed affidavit <1 
Sheldon H. Elsen and Abraham L. Pomerantz, sworn to March 
1>J74, and upon all pleadings and proceedings heretofoi e Lao 
nerein. the undersigned will mcvi before the Hon. Kdwur.i 
Weinfeld, U.S.D.J., in Courtroom 102 of the United Statu 
Courthouse, Foley Square, New York., N.Y., on March 2U, . -I, 

at 2:15 P.M., or as soon thereafter as counsel can be noard. 
pursuant to Rule 1 IB of the Civil Rules of this Court, tor an 
order directing defendants Missouri Pacific Railroad Company 
and Mississippi River Corporation to pay to the applicants, 
Orans Elsen & Polstein and Pomerantz Levy Haudek % Block, the 
sum of $2,000,000 as legal fees and the sum of $22,422 .uu <- >t 
their disbursements, and granting said applicants such other 
and further relief as may be just. 

Dated: New York, N.Y. 

March 6, 1974. 

Yours, etc. 

ORANS, El .SEN 6. POLSTEIN 

f { 

BV I ■ ' < ■ * ---=_- 

Attorneys for Plaintiff 
Bettv Levin 
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One Rockefeller Plaza 
New York, N.Y. 10020 
(212) 586-221 


) 

POMER^tfiX LEVI lAlJ^EK & BTO‘ .-V 

HhjLil-.'te -.x- 

Attorneys for Plaintiff 
Robert LeVasseur 
295 Madison Avenue 


By. 


New York, N.Y. 10017 
(212) 532-4800 


TO: 

SULLIVAN & CROMWELL, ESQS. 

Attorneys for Defendants 

Missouri Pacific Railroad Company et a^. 

*6 Wall Street 

New York, N.Y. 10005 

DEWEY 3ALLANTINE BUSKBY PALMER & WOOD, ESQa. 
Attorneys for Defendant 

Mississippi River Corporation 
_4C Broadway 
New York, N.Y. 10005 

DOSiOVA LEISURE NEWTON & IRVINE, ESQS. 
Attorr.t, for Plaintiff 
Alleghany Corporation 
30 Rockefeller Plaza 
New YorK, N.Y. 10020 

GREENBAUM WOLF & ERNST, ESQS. 

Attorneys for Objectors Edward Garfield 
and Barbara M. Garfield 
437 Madison Avenue 
New York, N.Y. 10017 

MICHAEL PAUL COHEN, ESQ. 

Attorney for Objectors Jacob R,. Cohen 
and June Cohen 
7319 N. Oakley 
Chicago, Illinois 60645 

.'..EON SCHREIBER 
12 North Seventh Street 
Allentown, Pennsylvania 13101 
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CHARLES F. WREAKS 

i 400 Main Avenue 

Bay Head, New Jersey 08742 

MRS. ROY L. BELL 

4241 Cunaga Avenue 

Woodland Hills, Calif. 91364 

tj 

MERRILL W. POLANCER 
! 20 East Main Street 

'! Waterbury, Conn. 06702 

; JAMES C. GABRIEL 
R.D. #1, Box 16 
j Colts Neck, N.J. 07722 

! 

| WILLIAM R. WESSON 
i| 1550 Ocean Avenue 
ij Mantoloking, N.J. 08738 

I 

WINCHESTER F. INGERSOLL, JR. 

|i 381 Broadway 
ij Cambridge, Mass. 02139 

ii 

Ij JOSEPH SAMONE 
i! P.O. Box 58 

Bradley Beach, New Jersey 

»» 

i ; DILLON & O'BRIEN 
';! 53 5 Fifth Avenue 

; New York, N.Y. 10017 

'! 

jl JOHN CHARLES VAIANI 
1313 River Avenue 
|j Point Pleasant, N.J. 08742 

GERARD M. CAREY, ESQ. 

!| Attorney for certain Objectors 
i! 617 Third Street 
;( Brooklyn, N.Y. 11215 

i| 

i| ERNEST BALLARD, ESQ. 

jl LeBoeuf, Lamb, Leiby 6, MacRae 

' One Chase Manhattan Plaza 

,! New York, N.Y. 10005 

'! 

ii 

;j 

i 

ROBERT W. MARTZ, JR. 

24 Morningside Drive 
Toms River, N.J. 08767 

I 

; MURRAY YELLEN 

•j 2300 Olinville Avenue 

| Bronx, N.Y. 10467 

• 

.1 

3. 

| 
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UNITED STATES DISTRICT COt: <T 
, SOUTHERN DISTRICT OF NEW YORK 

_X 


1 it I* "/ ALLEGHANY : 

CORPO.vATIC.. ar.d ROBERT LeVASSSUR, 

I Plaintiffs, 67 Civ. 5095 (EW) 

-against • .. 

’ MISSISSIPPI RIVF.F. CORPORATION, 

MISSOURI PACIFIC RAILROAD COMPANY, : 

ROLLR? -i. CRAFT, T. C. DAVIS and 
THOMAS -. MILOANK, : 

Defendants. : 

__ 


APPLICATION OF COUNSEL FOR PLAINTIFFS 
LEVIN AND LeVASSEUR FOR THE ALLOWANCE 
OF COUNSEL FEES AND EXPENSES 


STATE OF NEW YORK ) 

: ss. : 

COUNTY OF NEW YORK ) 

SHELDON H. ELSEN and ABRAHAM L. POMERANTZ, eacn .v . 

cee.i duly sworn, depose and say: 

I._ APPLICATION 

Pursuant to this Court's decision of March IT, 10 7--', 
59 F.R.D. 353, aff'd on opinion below , sub. nom. Wesson v. 
Missis sippi R. Corp., 486 F.2d 1398 (2d Cir. 1973), cert. den i• 
U. 5 . (1973), and the order and judgment of May 2, 1°7 


this joint application for attorneys' fees and expenses is me 
by Orans, Eisen & Polstein and Pomerantz Levy Haudek & Block, 
counsel for plaintiffs Betty ^evin and Robert LeVasseur, 
respectively. 

Tr.is application is also made on oenalf of the fol¬ 
lowing associated counsel ir. the present action and counsel in 
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related predecessor actions: 

John Lowenthal and 



Szold, Brandwen, Meyers & Altman, of New York, 

Counsel for plaintiffs Betty Levin, 

Jane Harris, and Nathan Stutch; 

Sherin & Lodgen, of Boston, 

Counsel for plaintiff Betty Levin; 

Harold P. Ackert, of St. Louis, 

Counsel for plaintiffs Rose Slayton, 

Joseph M. Proskauer, Walter Mendelsohn, 

Alfred L. Rose and Dorothy B. Rose. 

The services rendered by each of the above-named 
counsel are specified below. Because of agreement among them, 
it will not be necessary for the Court to allocate the total 
allowance among such counsel. 




I 


> 


I 


II 

II. SUMMARY OF PROCEEDINGS 
This application seeks an award for services rendered 
over a period of ten years in the present action and integrally 
! related predecessor actions. The litigation was concluded by a 
\ settlement agreement that conferred a benefit of about one 
hundred million dollars on the Class B stockholders of defendant 
Missouri Pacific Railroad Company ("MoPac"). The obligation to 
pay fees would normally rest upon the benefited class, namely, 
the Class B stockholders; but a significant part of the settle- 

1 

ment agreement is that it relieves the class of that burden: 

The two corporate defendants, MoPac and Mississippi River Cor¬ 
poration ("Mississippi"), have agreed co pay such fees as the 
Court may award. 

The settlement notice stated the intention of applicar. 
counsel to apply for an allowance of $6,953,000, which they did 
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and do believe would be fair and reasonable, based on the value 
of the beiefits that their efforts produced for the class. 

MoPac and Mississippi announced their intention to oppose such 
an application. Both sides, however, were anxious to avoid 
the uncertainty, time and effort involved in litigating the 
amount of the fee. Accordingly, applicants and the corporate 
defendants entered into negotiations. After the approval of che 
settlement by the Court, by the stockholders, and by the Inter¬ 
state Commerce Commission ("ICC"), an agreement was reached: 
MoPac and Mississippi agreed that they would not oppose a total 
fee allowance of $2,000,000 plus reimbursable expenses, and 
applicant counsel agreed to reduce their claims to that amount. 
This agreement is, of course, subject to the Court's approval, 
but, for reasons stated in the brief submitted herewith, it is 
entitled to carry great weight with the Court, and should be 
departed from only for compelling reasons, which we do not 
believe are present. 


III. LITIGATION INVOLVED 


The Court is thoroughly familiar with the litigation 
involved, including the voting rights litigation described below; 
see 59 F.R.D. at 358-JbO. This application relates to all phases 
of the ten-year litigation, both in computing benefits conferred 
on the class and in describing the services rendered, for none of 
which have any of the applicant counsel heretofore received com¬ 
pensation. The legal basis for including the voting rights 
litigation in the allowance sought is discussed in the accompany¬ 
ing brief. 
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IV. FACTO RS TO BE CONSIDERED IN AWARDING FEES 

Tne major factors considered by the courts in the award 

is 

of fees m class actions have been: 

i 

1. The benefits conferred; 

» 

2. The difficulty and importance of the case; 

3. The contingent nature of the fee; 

| 4. The benefits accruing to the general public fro.. ; 

the suits; 

5. The skill, experience, and standing of plaintiffs’ 

l( 

' counsel and of their adversaries; 

6. The time spent in the litigation. 

The relative importance of these factors, together with 

citations of authority, is analyzed in the accompanying brief. 

‘I 

ii 

V. VALUE OF BENEFITS CONFERRED 
The value of the benefitr conferred is calculable by 
' computing the recovery for the MoPac Class B resulting from the 
!| litigation and settlement, and subtracting therefrom the value 
that the stock would have absent the litigation. 

In summary, the Court's decision evaluates the gross 
settlement at about $3,450 for each Class B share (59 F.R.D. 
ij at 368), a total of $97,340,950 for all 39,731 shares. Without 
the litigation and the settlement, the Class B stock would have 
a value of $21,057,430, as shown below. The difference, about 
$76 million, represents the readily computable value of the 
benefits conferred on the Class B stockholders by the litigation 
and settlement. In addition, there are very substantial intangi- 
b^.e b6n6fits* 

i. The gross Value of the settlement of $2,450 for 
ea ch Class 3 share consists of $850 cash, plus 16 shares of new 
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i| MoPac comnon stock. Since each new common share is worth about 

,! $100 (59 F.R.D. at 368), the gross value of the settlement is 

ji 

! $2,450 oer share. With 39,731 Class B shares outstanding, the 

■I 

|i aggregate gross value of the settlement is $97,340,950. 

! l 

2. The value that the Class B stock would have without | 

. 

ii the litigation and settlement can be computed in two fashions: 

il 

(a) The voting rights litigation compelled MoPac 

' to aoandon its plan of consolidation of 1963. That plan, if 

I; 

consummated, would have reduced the Class B's interest in MoPac's 
j equity and earnings to 2 percent; Slayton v. Missouri Pac. R. 

{ 

Co. , 233 F.Supp. 747, 752 (E.D. Mo. 1964). Since the railroad's 
value, based on capitalization of its earnings, is between $225 
ana $243 million (59 F.R.D. at 369), the 2% interest of the 
Class B would amount to less than five million dollars. 

(b) Alternatively, the value that the Class B 
would have without the litigation and settlement can be computed 

I 

on tne basis of marKet prices. When the Class B's future was 
bleakest — after MoPac's voting rights victory in the Eighth 
Circuit — the Class B dropped to a low of $530 in the over-the- 

: 

counter market.* Although even this price may have been enhanced 
, by the possibility of certiorari, and although the market in 
Class B stock was so thin that $530 could probably never have 
beer, realized, we are willing to assume that figure as accurate. 

I 

On that basis, the value for all 39,731 Class B shares would 
i have been $21,057,430. 


* See .hsioun Pac. R. Co. v. Slayton, 407 F.2d 1078, 1081 
(6tr £ i r . ; , :ert. denied, 39 5 U.' S'.'. 4 37 (1969); "* * * the 

_*ecore before us shows that the market price of a Class B 
share nad dropped from a value of $1,39? just prior to our 
uec-sion ,rejecting class voting rights] to $530 just prior 
to the Supreme Court's granting of certiorari * * *." 
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|gross value 
!jnet benefit 


The last mentioned figure, subtracted from the 
of the settlement, results in a readily computable 
to the Class B of $76,283,520. * 


3 > Ir. addition to the benefits thus computed, the 

settlement confers other advantages of great substance on the 

i 

jjciass 3: 

The annual dividend on each Class B share will rise 

i! 

from $5 to $80 (59 F.R.D. at 362), or by $3 million per year 

•| 

'I 

for the Cxass. 

"•The conversion of the Class B stock into sixteen 
shares makes them more marketable" (59 F.R.D. at 363) and 
will significantly enhance the liquidity and value of the stock. 
This meets Levin's specific complaint of defendants' failure to 
split the Class B stock (Id. and 59 F.R.D. at 359, n.8). 

"Additionally, at the present time the Class B stock 


elects no directors. Under cumulative voting, the new common 
stock would have the me ms of representation on the Board of 

Directors." 59 F.R.D. at 363. 

The resolution of the corporate impasse will afford 
MoPac the dpportunity to pursue merger prospects so vital to its 

i! 

economic growth and existence." 59 F.R.D. at 373. 

Finally, the settlement relieves the Class B from 
bearing the expenses of this litigation, including the counsel 
fees here sought. 

The aggregate value of these benefits, although not 
readily computable, is so large as to afford both an independent 
and a supplemental basis for the allowance here sought. 


iogr.nny seeks reimbursement of attorneys' fees and expenses 
incurred only in tne dividend action (Stipulation of Settlement 
1,6/, and therefore uses a lower measure of net benefit, not 
including the benefits produced by the voting rights litigation. 
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In sum, the settlement benefits to the Class B sub¬ 
stantially exceed $76 million, and are, we submit, in the 
area of $100 million. 


VI. DIFFICULTY AND IMPORTANCE OF THE CASE; 

PUBLIC BENEFITS ARISING FROM THE CASE. 

After MoPac announced its merger plan in December 1963, 
we brought the first voting rights suits, and undertook the 
fundamental factual and legal research. The difficulties of 
that litigation are readily apparent from the conflicting 
decisions therein by the District Court (233 F.Supp. 747), the 
Court of Appeals (359 F.2d 106), and the Supreme Court (386 
U.S. 162). Beyond these matters, however, we had to consider, 
research and deal with countless additional problems, as shown 
by the description of our services set forth below. 

We also initiated the dividend action and undertook 
the fundamental factial and legal research. Tne difficulties 
of that action are referred no in this Court's decision (59 
F.R.D. at 363-366). Our part in the welter of procedural motiom, 
interrogatories and depositions, the analysis of the huge amou..t 
of documentary evidence assembled up to the very eve of trial, 
the delicate, complex and long-drawn settlement negotiations, 
the settlement hearing, and the appeal from the Court's approval 
of the settlement — all this is alluded to below in the descrip¬ 
tion of our services, and is largely known to the Court. 

The importance of the case does not require elabora¬ 
tion. The very existence of the Class B was threatened, first 
by MoPac's merger plan of 1963 and, after that plan was dereated, 
by uhe withholding of any but nominal dividends on the B stock. 

The public benefits accruing from the litigation 
are aiscussed in our accompanying brief. 


i 






I 


VII. CONTINGENT NATURE OF REPRESENTATION 
All counsel and associate counsel who join in this 
application have rendered their services to the class on a wholly 
contingent basis. After ten years of strenuous litigation, 
none of them has received any payment to date. 

VIII. QUALIFICATIONS OF COUNSEL 
Counsel for the independent (minority) Class B stock¬ 
holders brought to this case a unique combination of experience 
in stockholder litigation and intimate k owledge of MoPac. As 

this Court noted (59 F.R.D. at 367): 

■* * * These three plaintiffs and their counsel 
over a long period have been alert to enforce 
the rights of Class B stockholders. The law¬ 
yers for the plaintiffs in this action also 
represented them in the Missouri voting rights 
case and, over Mississippi's strong opposition, 
successfully upheld the right of the Class B 
stockholders as a separate group to vote upon 
consolidations. They are particularly knowledgeable 
with respect to the basic facts of MoPac and 
the hard core issues of this litigation; they 
are especially experienced in this field of law." 

The Court also noted that these applicants, repre¬ 
senting minority Class B stockholders, "have acted independently 
| of Alleghany's counsel in representing,the interests of the 
Class B minority shareholders" (59 F.R.D. at 367). 

Abraham L. Pomerantz has been practicing law for more 
; than 48 years. His firm has specialized in corporate litigation, 
■i largely class and derivative, for 33 years, representing both 
plaintiffs and defendant corporations or their directors, in¬ 
cluding PepsiCo (Pepsi Cola); Carte Blanche Corporation; Webb & 
Knapp, Inc.; United States Smelting and Refining Company; Gulf 
(. Western Corporation; Cott Corporation; United Artists Tneatre 


i 
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Corporation; Crane Co.; New Jersey Zinc Corp.; 20th Century Fox; 
Paramount Pictures; United States Freight; Textron; and Glen 
Aiden. 

Il 

As to the quality of the work of Mr. Pomerantz and 
his firm, reference may be made to the opinions of others. 

i T he United States Court of Appeals for the First Circuit, refers 

i 

[! jing to and quoting the District Court, stated in connection witn 

jj a fee awarded to the Pomerantz firm: 

»* * * the court took occasion to commend the 
skill, industry, shrewdness and ability of 
Mr. Pomerantz * * *. 'Here we have had the 
benefit of the^most intensive investigation 
by one of the country's foremost specialists 
in this tyoe of litigation."' Angoff v. Gola- 
fine, 270 F.2d 185, 192-3 (1st Cir. 1559). 

Again, Judge Leonard Moore, of the United States Court 

of Appeals for the Second Circuit, said: 

n* * * the ten suits were consolidated and a 
general counsel (Abraham L. Pomerantz of the 
firm of Pomerantz, Levy & Haudek) was designa¬ 
ted for the plaintiffs in the state and feaeral 
suits. Such counsel and his firm were most 
skilled and experienced (at least for over 
twenty years) in ferreting out fraud on the 
part of directors alleged to have been mere 
mindful of serving their own interests than 
those of the corporations whose interests they 
should have been serving." Alle g nan y. ll Corpo f 
tion v. Kirby , 333 F.2d 327, 328 Ud cir. . 

Judge Moore also quoted with approval Judge Wyzansxi's 
statement as follows: 

"Moreover, Mr. Pomerantz's judgment as to the 
value of so much of the claims as fall within 
the first four categories of the complaint is 
a judgment not only based on painstaking prepara¬ 
tion but also reflecting an almost unparalleled 
experience in this type of litigation. 

His support of the compromise embodies the 
pragmatism of a man wnose shrewdness few antag¬ 
onists have ever doubted." laid , n. 1. 




William £. Haudek, a senior partner of the same firm 
1 for 30 years, was formerly ar. associate judge of the District 
■ court of Berlin, Germany. He is a member of the Committee on tne 
Federal Courts of the New York County Lawyers' Association, and 
is the author of extensive legal publications. In Rosenfeld v. 

: ! 

Black, 56 F.R.D. 604, 606 (S.D.N.Y. 1S72), Judge Gurfein referred 

: to "the incisive thinking and painstaking research * * * oi 
Messrs. Pomerantz and Haudek, two acknowledged leaders in the 

li 

:i field of derivative shareholders' actions." 

Sheldon H. Elsen, a senior partner of Orar.s, Elsen & 
Poistein, is an experienced trial lawyer who nas tried many im- 
li portant cases, botn civil and criminal. Mr. Elsen is a former 
Assistant Jnitea States Attorney for the Southern District of 
New York, and has served for several years as Adjunct Professor 

It 

of _aw at Columbia University, where he teaches trial practice 
and gives seminars in litigation problems, including a seminar 

li 

in complex litigation. Mr. Elsen has published several law re¬ 
view articles; his writings have been cited with approval by tne 
courts, including the Supreme Court of the United States, r.e .o 
a former chairman of the Committee on Federal Legislation or 
i! the Association of the Bar of the City of New York, has testified 
frequently on benalf of the Association oefore subcommittees of 
the United States Senate and House of Representatives. He now 
502TV3S as ci member of the Association's Committee on the 
Judiciary, and ne. is a member of the American ~aw Institute. 

Lewis Shapiro was first an associate, and, rrom 
January 1571, a partner, of Mr. Elsen*s firm. He is a former 
to tne Honorable Richard Levet, and he is a lawyer of 
sun a tan till experience, witn particular expertise ... .e>-fc.a. 
l.ri .. on anc stockr.oider l.tigation. 
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John Lowenthal first represented MoPac common stock¬ 
holders in 1955, when the MoPac fourth and final plan of bank- 
; ruptcy reorganization was being evolved. Mr. Lowenthal was re- 

!j tamed specifically to protect the rights of the old common 

II 

I stockholders, who were to receive the new Class B stock. The 
final plan of reorganization, which entitled the Class B to all 
the residual earnings of MoPac, required extensive amendments 
to the MoPac certificate of incorporation. Mr. Lowenthal re¬ 
viewed successive drafts of the amendments, and recommended 

changes therein, designed to assure the full protection of the 

I 

i Class B's exclusive residual rights under the final plan. In 

lJ the ensuing years, Mr. Lowenthal, representing Betty Levin and 
1| Jane Harris among other Class B stockholders, maintained close 

contact with MoPac developments, and built files of data used 

'I ... 

in the litigations to come. Following Mississippi's entry into 

the MoPac picture and drive for control through acquisition of 
MoPac Class A stock, another Class B stockholder, Nathan Stutch, 
retained Mr. Lowenthal in 1961 to prepare for what was to become 
i' the litigation commenced in 1963. 

Mr. Lowenthal has practiced law since 1951. Among 

II 

i 

f the other stockholder litigations in which he has participated 

was the dividends dispute between the preferred and common 

ii 

stockholders of another major railroad, culminating in St. Louis 
Southwestern Railway Co. v. Loeb , 318 S.W.2d 246 (Mo. 1958). 

ii 

Since 1965, Mr. Lowenthal has been a Professor of Law at Rutgers 
Law School. 

ii 

Maxwell Brandwen first represented MoPac security 

■I 

holders shortly after the MoPac petition in bankruptcy was filed 
in 1933. In the course of the reorganization proceedings, Mr. 
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: Brandwen appeared before the Supreme Court* and several times 
before the Court of Appeals for the Eighth Circuit, in the ulti- 
' mately successful struggle against forfeiture of the MoPac 
j security holders' rights. 

Mr. Brandwen has practiced law continuously since 1922 
He is a senior partner of Szold, Brandwen, Meyers fc Altman. He 
has represented substantial interests in many corporate reorg.’m 
zations since 1923.** His firm did and does represent a variety 
of large financial interests, including Kirkeby-Natus Corpora- 

t 

tion (now United Ventures), Federated Mortgage Investors, The 
' Amalgamated Bank of New York, and numerous cooperative housing 
corporatior. 3 , including the largest cooperative housing project 
in the world. 

The defendants in this litigation were represented by 
many of the most eminent lawyers in the country: 

(1) Sullivan & Cromwell; 

(2) Dewey, Ballantine, Bushby, Palmer & Wood; 

(3) Leon Leighton; 

(4) Bryan, Cave, McPheeters & McRoberts, of 

|i St. Louis; 

(5) Guilfoil, Caruthers, Symington & Montrey, 
of St. Louis; 

| 

(6) Arnold & Porter, of Washington, D. C. 

II 

si 


* Comstock v. Group of Institutional Investors, 335 U.S. 211 

„ (194'SIT - 

** These reorganizations, some of which involved litigation and 
appearances by Mr. Brandwen before the Courts of Appeals, 
included the reorganization of E. F. Drew & Co., Habirsnaw 
Cable, McClellen Stores, McCrory Stores, Paramount Pictures, 
Arrow Pictures, and Brotherhood of Locomotive Engineer 
Securities Corporations. 
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Ij IX. SERVICES RENDERED 

.1 

A. The voting rights litigation 

i> 

Litigation between the two classes of MoPac stock first ! 

.1 

broke out in December of 1963, after Mississippi had acquired 

i 

control of MoPac through a majority of the Class A stock. In that 

I 

i • 

1 montn, MoPac announced a plan to consolidate itself and its sub- 

I 

sidiary, The Texas and Pacific Railway Company ("TiP"), with a 
new shell corporation, which had no assets and had been created 
to oe the surviving corporate entity. The plan treated each 
; ! share of MoPac stock of both classes equally, notwithstanding 
their different rights and values: Each share of each class was 
to be surrendered for four shares of the single class of stock 
of the new corporation. That would have cut the Class B's in¬ 
terest in MoPac's residual assets and earnings from 100% to 2%, 

it 

cepriving the Class B of more than §200 million of MoPac's 1963 
net assets (after the Class A) . Slayton v. Missouri Pac. P. Co. , 
supra , 233 F.Supp. at 750. What the Class B would have lost, 

|i the Class A (principally Mississippi) would have gained. 

MoPac announced that the plan, which its board had ai- 
;1 ready approved, would be submitted to its stockholders for 

ji 

approval by a collective, not a class, vote. 

We immediately brought suit as follows: 

:l. 

(1) Rose Slayton , represented by the Pomerantz firm 
and Mr. Ackert, commenced an action in the United States District 
Court for the Eastern District of Missouri on December 9, 1963 
(witn subsequent intervention by Joseph M. Proskauer, Walter 
Mendelsohn, Alfred L. Rose and Dorothy B. Rose). 

(2) Jane Harris ar.d Nathan Stutch , represented by 

Mr. Brandwe.Vs firm and Mr. bowenthal, commenced an action in tn.a 
Court on January 31, 1964 (transferred to Missouri in July 1564) . 
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(3) Alleghany , represented by the firm of Donovan, 
Leisure, Newton & Irvine (the "Donovan firm"), commenced an 
action in the Eastern District of Missouri on February 5, 1964. 

(4) Betty Levin , represented by Mr. Branawen's firm 
and Mr. Lowenthal, commenced an action in txie Eastern District 
of Missouri on February 18, 1964. 

The plan of consolidation raised many complicated aid 
novel legal issues. In preparing the complaints for Slayton, 

I 

Karris, Stutch, and Levin, we began our analyses of the class- 
voting provisions in MoPac's certificate of incorporation, in 
the light of the bankruptcy reorganization proceedings; the legal' : 
effect of the decisions by the ICC and the oankruptcy court in 

| 

fixing those class-voting provisions; the relationship between 

I 

the Bankruptcy Act, which makes such voting provisions binding, 

I 

and the Interstate Commerce Act, which defers to state-law 

J 

voting requirements; Missouri statute anc common law, ana tneir 
relationship to the MoPac plan of reorganization and certificate j 
of incorporation; whether tne plan of consolidation was witnin 

i 

the jurisdictional scope of the Interstate Commerce Act; 
judicial estoppel arising from MoPac's earlier successful reliance 
before the ICC on the class-voting provisions as being applicable ! 
to mergers and consolidations; national transportation policy; 
the law of fiduciary obligations of corporate directors and 
stockholders; and many other issues, suostantive and procedural, 
federal and state. 

From the start, these cases, because of their magnitude 
ar.a importance, were personally conaucteo by senior attorneys 
for the independent (minority) Class B stockholders. Tnis 
proven to be tne most efficient ar.d effective way to go the job, 
bringing to the lengthy proceedings continuity, expener.ee, anu 
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the greatest knowledge of MoPac. Messrs. Pomerantz and Hauaek, 
Mr. Brai '.wen, and Mr. Lowenthal drafted tne complaints and the 
many briefs submitted on behalf of their clients .o the District 
Courts,Court of Appeals, ar.a Supreme Court. These senior 
attorneys attended the conferences with tne District Court in 
St. Louis, and conducted research in Washington, D. C., in the 
libraries of the ICC and the Association of American Railroads. 

In addition, they had the assistance of junior partners and 
associates in the Pomerantz and Erandwen firms; of Betty Levin's 
Boston counsel, Sherin & Lodgen; and cf local St. Louis counsel. 

The complaints in Slayton , Karris and Stutch, and Levin 
all sought, inter a lia , to enjoin the plan of consolidation as 
a fraud on the Class B stockholders in violation of the fiduciary 
obligations of the MoPac directors and of Mississippi us tne 
controlling stockholder of MoPac, and declaratory judgments that 
separate stockholder class consent would be required for approval 
of the plan of consolidation. 

The defendants filed various motions to dismiss tne 
Slayton, Levin, and Alleghany complaints. Among the grounor 
urged for dismissal were that tne ICC hao exclusive jurisdiction 
under the Interstate Commerce Act to consioer the plan of con¬ 
solidation, and that the complaints showed on their faces tnat 
there was no right to class voting on tne plan. 

The defendants fileu two initial oriefs -- one for 
Mississippi and the MoPac cirectors, and one for MoPac 
covering a multitude of grour.es urgeu for dismissal. Ke filee 
separate briefs for Slay tor. _nd Levin, covering, oetween us, 
issues relating to the MoPac certificate of incorporation, tne 
Interstate Commerce Act, Missouri statute ar.u common law, 
judicia1 estoppel, tne court's power to enjoin tne plan as a 
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fraud, and other contentions of the defendants. 

At the hearing or the motions to dismiss, the court 
and ail parties, recognizing that the voting rights question 
alone was potentially decisive of the entire litigation, agreed 
to have only that question decided in the first instance. 

Counsel for defendants then filed a joint brief addressed 
solely to that issue, and counsel for all plaintiffs fileu a 
joint response thereto, followed by an additional hearing. 

Messrs. Pomerantz, Lowenthal, and Brandwen, and a member of the 
Donovan firm presented oral arguments at these nearings. 

Throughout the litigation, counsel for all plaintiffs 
were in constant communication with one another, exchanging 
data, ideas, and drafts of briefs, and filing joint briefs 
where that seemed in their clients' best interests. Altnough 
each plaintiff represented the entire class, representation of 
the independent stockholders separately from Alleghany was 
always maintained. Separate representation was significant 
because of potential divergences of interest between Alleghany 
and the other Class B stockholders, and because the inaepenuert 
stockholders wantea their attorneys’ experience and knowledge 
of MoPac brought to bear in the litigation. The presence of two 
separate teams of independent stockholders’ attorneys carried 
the aaaed advantage of different approaches for their separate 
briefs ana arguments; close cooperation obviated duplication of 
effort, and was aimed at maximum over-all effectiveness. 

On July 13, 1964, tne District Court upheld plaintiffs' 
claims to class voting rig.its, and cenied the motions to dismiss. 
al r /tor, v. Missouri Pac, ?. lo. , 233 F. Supp. 747 (E. D. Mo. 1^6-.) 
The defendants took interlccitory appeals. 

In support of t..eir appeals, defendants' attorneys 
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filed two main and two reply briefs in the Court of Appeals. Our 
separate answering briefs necessarily dealt with all points 
raised and argued by the defendants. Messrs. Pomerantz, 
Lowentnul, Brandwen, and a member of tne Donovan firm went to 
St. Louis for the oral argument. Because of the illness of an 
attorney for the defendants, the court session was adjourneu, 
and the argument rescheduled for several days later, when Messrs. 
Pomerantz and Lowenthal, together with a member of the Donovan 
firm, presented tne oral argument for the appellees. 

On April 19, 1966, tne Court of Appeals unanimously 
reversed, holding that a separate class vote was not required for 
tne plan of consolidation. Mississippi River Fuel Corporation 
v. Slayton , 359 F.2d 106 (8th Cir. 1966) . 

We then studied the ramifications of further litigation 
in the District Court on the reserved issues on defendants' 
motions to dismiss, and, alternatively, of proceeding before the 
ICC as the Court of Appeals had suggested in its opinion. Either 
of those routes, however, portended years of litigation, at 
tremendous expense to MoPac and its stockholders, of uncertain 
outcome, ana in any event still leaving the Class B's rights ar.a 
values permanently impaired by the Court of Appeals' decision. 
Accordingly, we decided to seek writs of certiorari. 

Two separate petitions were filed by the tnree teams 
of plaintiffs' attorneys. MoPac retained the firm of Arnold & 
Porter to oppose the petitions. Arnold & Porter conceded tnat 
the case was "complex and unique", but contended that it had no 
significance except to the parties (MoPac br. in opp. to cert, 
at 21) . 

The independent (minority) Class B stockholders filed 
a reply brief, in which we urged that review was warranted by 
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j the national puolic interest in the proper application of the 
Interstate Commerce Act to railroad mergers. 

The Supreme Court granted writs of certiorari on 

i 1 

1 Octooer 10, 1966. 

In response to ,r briefs on the merits in this 
"complex and unique" case, tr.e defendants filed two briefs 
totalling nearly 200 pages, presenting ten questions involving 
31 different sections of federal and state laws and constitutions. 
We filed extensive reply briefs. 

The oral argument for petitioners in the Supreme Court 

i 

| was presented by a partner of the Donovan firm and by Mr. 
j Lowenthal, who also presented the reply argument. 

The Supreme Court unanimously reversed the Court of 
Appeals on February 27, 1967, and remanded the cases to the 
District Court. Levin v. Mississippi River Fuel Corporation , 

386 U.S. 162 (1967) . The Supreme Court held that, under the 
applicable Missouri corporation statute -- which the Interstate 
j Commerce Act made controlling, and which in turn deferred to the 
stockholder voting provisions in MoPac's charter adopted in the 
bankruptcy reorganization — separate class voting was required 
for the plan of consolidation. 

As a result of the Supreme Court decision, MoPac 
withdrew its plan of consolidation from consideration by the ICC. 

Back in the District Court, the defendants sought to 
j pursue their motions to dismiss the complaints on the issues 
|j previously reserved, and without notice to the stocknolcers. 

Applicant attorneys for independent (minority) Class B stock- 
|i holders, however, sought a determination of class action status, 

|l 

il a declaratory judgment upholding tr.e Class B's class voting 

I- 

ngnts, and, on notice to the stockholders, dismissal witnout 


I 
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I prejudice on tne reserved issues. 

After lengthy proceedings and repeated hearings before 
,j the district Court, attended by Messrs. Pomerantz, Haudek, and 
jj Lowenth ai, the District Court fully sustained our position. 


" B ' Applicants' prevention of legislative changes 

threateni ng the Class B's Supreme Court victory 

he Missouri corporation statute was a vital corner- 

'! stone cf tne Class B's successful ten-year struggle; for the 

!j subsequent dividend litigation and settlement depended on tne Class 

3' s i; * 67 victory in the Supreme Court; and the Supreme Court's 

jj aecislon ' in turn, rested on its interpretation of the Missouri 

! corporation statute: 

!( 

;i (W]e hold only that, in a consolidation as 

proposed here, Missouri iaw must be applied 
ar.d^tnat § 351.270 of tnat law requires the 
appxication of tne Articles of Association 
of MoPac • • • .” Levin v. Mississippi River 
Fuel Corporation , 3S6 L.S. iZT,' 170 7196T)~- 

Section 351.270 (of the Missouri General Business 
jj Corporation Law) was a fragile and vulnerable prop for the future 
jj securit y of the Class B. if the statute were to be changed to 
jj ° Verride chart *r provisions for stockholder voting on consolida¬ 
te tions, as in some other state?, then the Supreme Court decision 
j; would be circumvented and the Class B would lose its principal 
protection against being swamped by the Class A in some future 
"plan of consolidation". 

Mr. Lowenthal was concerned that just such a change in 
tne Missouri statute might be attempted after tne 1967 Supreme 
,-ourt decision. Tnat he had good reason for concern was con¬ 
firmed f.ve years later (1571,, curing a deposition in the 
dividend litigation, in whic/. it was testified tnat the chief 


executive off 


icer or MoPac and chairman of the board of 


■*■' issippi, Williar. G. Marbury (wno had died in 1971), at a meeting 
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•i 

!j 

with some Class B stockholders -- 

"had said that he [Marbury] would go to Jeff[erson] 
City, Missouri, to get the corporation laws of 
Missouri changed so that he could adjust the B 
stock and put it in its place to depress it further." 
(Deposition of Rooert LeVasseur, Aug. 22, 1972, 
at 53-54) . 

Because Mr. Lowenthal feared just such a step under- 

jjmining the 1967 Supreme Court decision, he contacted officers 

I 

Jof tne Missouri Bar in Jefferson City for advice on how to keep 
!abreast of all proposals tc amend the Missouri statutes and 

ii 

’Constitution affecting corporations. Keeping tracK of such 
I proposals turned out to be no small task for a distant non-memoer 
li of tne Missouri Bar. The principal means finally worked out was 
for Mr. Lowentnal to obtain and review the bi-weekly Missouri 

I 

ij Legislative Digest of all bills introduced, and then, for any 
[bill of possible interest, to ascertain its status, and follow 
j it up through committee chairmen and counsel. 

In April 1969, Mr. Lowenthal read the following item 
in tne Legislative Digest: 

"HB 838 CORPORATIONS: 

Relates to general business corporations and 
includes provisions concerning voting, merger, 
and consolidation." 

Mr. Lowenthal obtained a copy of tne bill, and of an 

i 

j| "Explanatory statement" of the Corporation Law Committee that the 
bill "codifies" the Supreme Court holding in Levin v. Mississippi 
River ?ucl Corporation , supra . 

The text of HB 888, however, created a complicated, 
ictcole, and seemingly irrational pattern of changes -- one 
cz wiic.. was cc c.r class vct*r.g rights to most common shares 
on argers ana consolidations. 

Mr. Lcw«_ viral apprised t..e Donovan firm of the problem, 
corns ... s. »c *ength with members ci the Corporation Law Committee 
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about the bill, and prepared an analysis of the bill th.t was 
used as "Comments in Opposition" by committee members and a key 
legislator. After several months of such efforts, HB 888 was 
stricken from the House calendar and withdrawn. 

j 

As a result of Mr. Lowenthal's role in the demise of 

i 

HB 888, the Missouri Bar Corporations Committee then asked Mr. 
Lowenthal to redraft all the related Missouri Corporations Code 
sections dealing with clar 3 voting. Mr. Lowenthal accordingly 
redrafted nine sections, and drafted one entirely new section, 
with explanatory comments, for the Corporations Committee. 

C. The dividend litigation . 

The 1967 Supreme Court decision upholding the Class B's 
class voting rights in Levin v. Mississippi River Fuel Corporation , 
supra, cleared the way for Levin's dividend action, which we filea 
later that same year, after MoPac had declared its final dividends 
for the year. However, more than two years earlier, we had 
formally asserted the Class B's claim to reasonable dividends. 

On December 2, 1964, while the defendants were prepar¬ 
ing their interlocutory appeals to tne Eighth Circuit in tne 
voting rights litigation, MoPac declared a special dividend on 
its Class A stock, bringing the total for that year (1964) to 
$5 per share ($9.25 million on all Class A shares) — the maxi¬ 
mum allowable on the Class A in any year, the first time the 
maximum had ever been declared on the Class A, and a prerequisite 
to the Class B's entitlement to any dividend. At the same time 
(December 2, 1964), the MoPac board of directors also declared 
the first dividend ever paid on the Class B -- but only $5 a 
share ($198,655 on all Class B shares), a mere 1.3 percent of 
that year's residual earnings on the Class B. That dividend 
was, of course, consistent with MoPac's tnen pending p^ar. of 
consolidation, treating each Class B share identically with each 
Class A share? out we were challenging tnat plan in court, not 
only on the voting rights issue, but also on the merits. 
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Accordingly, on December 18, 1964, Mr. Lowenthal, on 
behalf of independent (minority) Class 3 stockholders, made a 
demand on the MoPac board of directors for reasonable dividends 

i . i 

on tne Class B stock. The demand letter, with copies to each 
|| director and to Mississippi, contained tne basic economic analy- 

| 

ses and legal arguments later set forth in the complaints in 

I ' 

j! the dividend litigation. (A copy of the demand letter is annexed 

I 

hereto as Exhibit A .) 

H ! 

_ The defendants did not reply to the demand for reason¬ 
able dividends, but went ahead with their interlocutory appeals, 
filing their initial briefs the next month (January 1965). 

; 

After the Supreme Court's reversal in February 1967 

! 

upholding the Class B's class voting rights, and throughout 

j! 

the spring, summer, and fall of 1967, Mr. Lowenthal, on behalf 
of a group of Class B stockholders that owned about 10% of the 

H 

stock of the class, conducted further research on the questions 

il 

of law involved in an action to compel reasonable dividends, and 
assembled and analyzed up-to-date economic data on MoPac and 

i 

j' a dozen other major railroads. He reviewed the options available 

R 1 

( to Class B stockholders under the law, and conferred with a num- 

i| i 

! ber of legal and financial experts in this area. He prepared 

ii 

i) several drafts of what became the Levin complaint, which was the 
prototype for all the plaintiffs' complaints. 

In the months of November and December 1967, Mr. Lowen¬ 
thal entered into discussions with the firm of Orans, Elsen & 

li 

Polstein, for the purpose of having that firm join him in the 
prosecution of a class action for dividends. In December of 1967, 

It ' 

Messrs. Elsen and Shapiro reviewed Mr. Lowenthal's legal research, 
his theories, and his drafts of the complaint, undertook indepen¬ 
dent research, revised the complaint with Mr. Lowenthal, and com¬ 
menced this action on Decemoer 27, 1967. 
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In approximately the same time period, the firm of 
Pomerantz, Levy, Haudek & Block performed essentially similar 
worx, and, on January 19, 1968, began an action on behalf of 
Mr. LeVasseur in the United States District Court for the 
eastern District of Missouri. 


Consultations began between both sets of counsel and 
counsel for Alleghany, which was considering litigation, to 
determine whether Mr. LeVasseur and Alleghany snoula enter the 
Levin action and a joint effort should be mounted. The result 
ol' chese discussions was a unified strategy and the creation of 
a joint litigation team. It was decided that the action should 
be maintained in New York, subject to any motions to transfer and 
the Court's disposition of them. Mr. LeVasseur and Alleghany 
moved this Court for leave to intervene in the Levin case, witn 
the consent of Mrs. Levin, Alleghany's motion to intervene was 
granted on May 2, LeVasseur's motion on September 24, 1568.* 

Considerable research and analysis was devoted to prob¬ 
lems of forum, as well as to preparation for managing the case as 
a single class action. 

At the beginning of February 1968, the defendants movec 
this Court to transfer the Levin case to Missouri; to dismiss for 
failure to join indispensable parties; to dismiss on the ground 
of forum non conveniens ; or to stay the action pending the out¬ 
come of the LeVasseur action in Missouri. Defendants filed volu¬ 
minous moving and reply affidavits, supported by two briefs, 
pi-s additional post-arguner.t papers; we filed extensive opposing 
ait reotttal affidavits, 1-kcwiae supported by two briefs, tc- 
get.ier witn post-argument papers. 


- ?*ner-r.ti fir., was me. ntr. a welter of motion? in. Le\asse_r's 
...isc-r. action. -Itiner^-p, tn.at action, was disccr.t...ted m 
favor of the New York action. 
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The motion was argued or. March 15, 1968, b* Mr. Elsen 
for the plaintiffs. On July 30, 1968, Judge Herlands ruled in 
favor of plaintiffs on all branches of the motion (289 F.Supp. 


353) . 


While we were awaiting Judge Herlands' decision, 


Messrs. Elsen and Haudek, together with members of the Donovan 
firm, organized the staff work, documents, files and research 
that a litigation of this magnitude required. We collaborated 
closely with the experts retained for plaintiffs. Originally, 
the firm of Peat, Marwick, Mitchell & Co. started on the account¬ 
ing questions, and Mr. Philip J. Maggio, of Transportation Re¬ 
search, an expert in the field of railroad economics, on the 
economic questions. These experts were later joined and to some 
extent supplanted by Eric Klinger, an accountant who specializes 
in stockholder litigation, and who has worked on many matters 
with the Pomerantz firm. In the period of intensive trial 
preparation in 1972 additional experts were retained. This team 
of lawyers and experts pored through vast amounts of legal, sta¬ 
tistical, and econo .ic material. 

In the summer of 1968, Mr. Haudek drafted plaintiffs' 

first set of interrogatories. The interrogatories, as revised 
by all counsel, were served in November and December 1968. 

Those to MoPac, consisting of 67 interrogatories with many sub¬ 
parts, filled over 21 pages; those to Mississippi, consisting o: 
29 interrogatories with many subdivisions, took 11 pages. 

Also in the fall of 1968, plaintiffs jointly moved 
under Rule 23(c) and (d), F.R.C.P. , for a class suit determina¬ 
te.-. pursuant to Rule 23(a), (b)(1) and (2). The defendants 

tne application and sought to impose conditions, 
.•^ai.ntiffs filed affidavits and two onefs, which they prepared 
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jointly. On September 24, 1968, Messrs. Pomerantz and Elsen 
argued the motion on behalf of plaintiffs; and on October 9, 

| 

1963, Judge Bryan unconditionally granted class action status. 

Notice was thereafter mailed to the class. On Decern- 

I 

ber 19, 1968, Rosalie J. Leventritt and Roland L. Berner, Trus¬ 
tees, represented by Leventritt, Lewittes & Bender, moveu for 
leave to intervene and to add an antitrust cause of action. 

All of plaintiffs' counsel agreed that the Leventritt application 
posed a major threat to the manageability of the litigation. 
Plaintiffs jointly filed a brief and affidavit in opposition. 

After argument for plaintiffs by Mr. Elsen and an associate or 
the Donovan firm, Judge Herlands, on July 15, 1969, deniea the 

motion to intervene (47 F.R.D. 294). 

MoPac and Mississippi meanwhile completed their study of 
plaintiffs' interrogatories, and on February 21, 1969, served 
written objections. On March 12, 1969, pursuant to General Rule 
9 (f), a meeting (lasting seven hours) took place between all 
counsel, including not only New York counsel but also St. Louis 
counsel and house counsel for defendants, in an effort to resoxv^ 
the issues by agreement. Before that meeting, Mississippi served 
partial answers on March 3, and MoPac on March 11. After the 
meeting, and after the items in dispute had been resolved by a 
stipulation in June 1969, Mississippi served further answers on 
July 9 and MoPac on July 12, 1969. 

MoPac’s detailed answers to plaintiffs' interrogatories 
took over 150 pages, and included a number of statistical and 
other schedules; Mississippi’s answers took over 30 pages. 

These answers were followed by plaintiffs' extensive 
demands for the production of documents. Pursuant to agreements 
with defendants' counsel, plaintiffs conducted intensive discovery 

i 
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of defendants' files in St. Louis, and secured production of 

I 

documents both in St. Louis and in New York; this discovery work 
was led by the Donovan firm and Mr. Klinger in 196a and 1970 . 

I| Messrs. Elsen, Haudek, and Lowenthai analyz 1 and studied thou, 
j) S ands of documents, and subjected them to scrutiny from evidentiary 

i! 

i and tactical points of view. 

On November 18 and 19, 1971, a team of plaintiffs 
attorneys, led by Mr. Elsen, took the deposition of defendant 
j T. C. Davis, a MoPac director, member of the executive committee, 
and former chief executive officer, who had been connected wi r. 
the company for 30 years. This deposition dealt not only with 
recent events but also with those of the bankruptcy reorgamratio 
period, when Col. Davis was chairman of the board. Col. Davis 

I was examined on statements made at stockholder meetings and to 

ij 

the press; on company minutes and memoranda that bore directly >» 
jl circumstantially on dividend policy; on company reports and ex-: . 
studies relating to the proposed consolidation with T&P, which w.-. * 

defeated as a result of the voting rights litigation; and on 

i 

numerous other items of importance to the litigation. 

Shortly after we examined Col. Davis, the defendants 
requested a moratorium on litigation so that settlement calks 
! could be conducted without distraction. 

In May 1972, the case was assigned to Judge Weinfeld. 

At a conference with tne Court on May 19, the case was adjourned 

It 

| for one week, to see if a settlement could be reached. However, 

I 

the parties remained far apart, and the Court scheduled the case 
for trial on December 4, 1972 . Intensive litigation was tr.exe- 
upon resumed in June 1972. 


I 







;! 

On June 21, June 22, and September 20, 1972, a te~m or 
plaintiffs' attorneys, led by Mr. Elsen, conducted an extensive 

examination of the defendants' chief executive officer. Downing 

ll 

I L. Jer.ka, chairman of the ooard of MoPac and president of Missis- 

•• 

sippi. For this examination, plaint_ffs' counsel employed xiter- 
![ ally hundreds of documents, keyed to memoranda on the points to 
be explored. The examination on those three days, recordec ir. : 
323-page transcript, explored critical portions of the case, in¬ 
cluding the history of dividend decisions in the corporation, ^nc. 

I! 

.. the underlying economic considerations. 

On June 27, June 29, and September 18, 1972, plaintiffs 
took the deposition of Robert Craft, MoPac's chief financial offi 
cer. Also in June 1972, plaintiffs examined two defense experts, 
Pierre Bretey and Isabel Benham. These examinations were led oy 
the Donovan firm with the assistance of Mr. Elsen, who in turn 

was consulting regularly with Messrs. Kaudek and Lowenthal. 

jl 

During the period or discovery and depositions, a great 
l! deal of further litigation activity took place. 

Plaintiffs prepared, served, and filed an amendment 
1 of the complaints to add a cause of action under Rule 10b-5. 

In the latter part of 1971, defendants began to serve 
l| interrogatories. The interrogatories were answered by all plain- 
i| tiffs' counsel on February 1, February 23, June 29, July 18, 
j August 30, and September 28, 1972. 

At a conference with the Court held on May 19, 1972, 
the parties furnished a status report to the Court, and a de¬ 
tailed pre-trial schedule was adopted by the parties, with the 
approval of the Court. 
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Plaintiffs' counsel worked closely with the expert?, 

'i , 

!■ botn those who had been retained at the outset, and two otners 
1 later retained: Professor Paul Cherington (transportation) of 
the Harvard Business School, and a member of the firm of 1emp i 
Barker & Sloane; and Professor David Hawkins of the Harvard 
I Bus ness School (finance and accounting). We also consu^teu w. 

I t ~ 

Professor Victor Brudney of the Harvard Law School, and ot.v i 

i 

experts in the fields of finance and economics. 

In the fall of 1972, pre-trial matters were assiane . 

' 

to Magistrate Sol Schreiber, who began to meet regularly with 
counsel. These conferences, whicn required careful preparatx m 

:i 

aovanced the litigation considerably. 

't 

A further round of depositions was scheduled for 
October 1972, but was called off when the settlement negotia to 

I 

entered a critical stage. 

;; 

As noted, these negotiations had been proceeding mor* 
or less continuously for about a year. During the early stages 

it 

when the three corporate parties were negotiating with one 
another, the Donovan firm maintained close consultation w.th 

II 

Messrs. Pomerantz and Elsen. At an important juncture, Messrs. 
Pomerantz, Elsen, and a member of the Donovan firm joined the 

|t 

negotiations in St. Louis. This was followed by extensive 
further correspondence, telephone calls, and conferences among 
ail counsel. 

In July 1972, shortly after extensive depositions 
of Messrs. Jenks and Craft, defendants raised their settlement 

offer by aoout one-third. 

In the fall of 1972, after further depositions o: 
Messrs. Jenks and Craft, ar.d practically on the eve of tna., 
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defendants again raised their offer, this time to the level 
ultimately approved by the Court. 

The settlement was announced in tne Wall Street 
Journal on October 16, 1972. The period between October 16 
ar.c December 18 involved extensive work in determining and 
drafting tne final form of the settlement agreement ana 
stipulation of settlement. In this connection, and in ord . 
to protect the tax interests of the independent (minority) 

Class B stockholders, we retained the firm of Roberts s. Holland 
as tax counsel. This Court expressly referred to "the opinio:', 
of independent tax counsel retained especially by the Cla^s R 
representatives other than Alleghany" (59 F.R.D. at 372). 

During this period and in the following weeks leucine 
up to the settlement hearing, we were called upon to study and 
answer numerous inquiries from Class B stockholders throughout 
the country. In addition, we reviewed proxy material for the 
MoPac stockholders' meeting on stockholder approval of the 
settlement. 


The Court will recall the papers prepared for the 
hearing on January 25, 1973, and the arguments in support o-‘ 
j the settlement by Messrs. Pomarantz and Elsen, as well as by 
the Donovan firm and defense counsel. 

j 

The opposition to the settlement from various objectors 
required intensive study on our part, and the submission of 
additional data and briefs to the Court. 

li 

This Court approved the settlement by its decision 
of March 19, 1973, and its order and judgment of May 2, 1973. 

One oojector, William R. Wesson, appealed. Messrs. 
Elsen and Hauaek participated in preparing the joint appeal 
brief for the proponents of the settlement. Judge P^ck er.i 
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;! Mr. Eisen argued the appeal for the proponents. On June i.2, 

:! 

| 1973, tha Court of Appeals affirmed, on the opinion oi this Cc. 

Thereafter, Mr. Wesson petitioned -or certiorari. 

|l 

Mr. Haudek participated in preparing the opposing brief for 
the proponents. The Supreme Court denied certiorari. 

In the meantime, another Class B stockholder, Mimac. 
j Moumousis, moved to reopen the judgment of this Court. Mr. 

! Haudek, together with a member of the Donovan firm, argued in 

I 

I opposition. This Court denied the application. 

:! 

While these proceedings were pending, MoPac's stocv.- 
!; holders, including a substantial majority of the independent 

Class B shareholders (other than Alleghany), overwhelmingly 

II 

approved the settlement. The ICC likewise approved. On Jar.uar; 
1 21, 1974, the settlement was consummated. 

' 

ji X. TIME SPENT 

i! 

In stockholder litigation conducted on a contingent 

!j 

fee basis, the benefit achieved is the principal factor bearing 
i! on the award of counsel fees (see the accompanying brief). it 
j' has, therefore, not been the practice of the Pomerantz firm lo 

li 

;| keep time records in such litigations. However, the Pomerantz 
ji firm was able to reconstruct the time it spent on the litigatio; 
!] by reviewing its files and comparing its records with those of 

i| 

Mr. Elsen’s firm and of Mr. Lowenthal. The annexed Exhibits 

- 

C, and D show that Mr. Pomerantz and Mr. Haudek, senior partner 
of the firm, spent an aggregate of 3,388-3/4 hours on this 
' litigation. 

Mr. Elsen's and Mr. Brandwen's firms did keep time 
records. So did Mr. Lowenthal, altnougn such records are cr.xy 
partial after the voting ngnts litigation. Accordingly, Mr. 
Lowenthal supplemented his records by reconstruction based u^.;/ 
his files and the records of the Elsen firm. 
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The time spent by the Elsen firm is set forth in 

It shows 812-1/2 hours for Mr. Elsen, 367-3/4 hours 
for Mr. Shapiro, and a total of 1228-1/2 hours for the firm. 

The time spent by Mr. Lowenthal and his associates 
appears from Exhibits F, G, and H . The schedules show 4022-1/2 
hours spent by Mr. Lowenthal, 989 hours by Mr. Brandwen, 1412-1/2 
hours by Mr. Brandwen's partners and associates, and 4 2 houi~. 
by Sherin & Lodgen, for a total of 6466 hours. 

Applicants thus submit a total time expenditure of 
11,083-1/4 hours, of which by far the major part is the tj.me 
of senior attorneys. Given the prevailing rates for the time 
of senior attorneys on a non-contingent basis, which now run 
from approximately $100 to $250 per hour, and applying an 
appropriate multiplier for the high contingency risk invoivea, 
the agreed-on fee is amply supported by the time expended. 

XI. THE AGREEMENT ON FEES 
Under the terms of the Settlement Agreement (1, 7.13, 
and the Settlement Stipulation (1 3), MoPac and Mississippi 
agreed to pay applicants' fees and expenses to be awardee cy 
the Court. This provision, relieving the Class B of oearir.g 
the costs of the litigation conducted on its behalf, is a signiii 

cant benefit to the class. 

With the amount of the fee allowance now a matter 
between plaintiffs' counsel and the corporate defendants, 
these parties recently reached an agreement: Applicants would 
limit the amount applied for to $2,000,000 (plus disbursements 


estimated to be not more than $30,000), and the corporate 
defendants would not oppose an allowance in those amounts. 




'! 


This agreement came about as follows: 

After the settlement terms had been agreed on, 
counsel for the parties considered the advisability and 
propriety of trying to agree on the amount of the fee, and 
so advised the Court (letter of December 15, 1972). Counsel 
thereafter held discussions in an effort to reach such an 
agreement, but without avail, as we advised the Court (latte.: of 
December 22, 1972). 

Thereupon, we stated in the settlement notice pursuant 
to Civil Rule 11B that we intended to apply for fees and expense 
of $6,953,000. We computed this figure as representing ten 
percent of the benefit to the class, minus the non-contingent 
fees paid by Alleghany to its counsel (on an approximate basis., 
and including about $25,000 in expenses. 

Counsel for MoPac and Mississippi indicated that they 
would oppose an application for such an allowance. 

After this Court's approval of the settlement was 
affirmed on appeal, discussions among counsel concerning fe?s 
were resumed. Counsel on both sides thought that they should 
make every effort to reach agreement on fees, because, if the 
application were opposed, the ensuing litigation would consume 
substantial amounts of time and effort, both of the parties and 
of the Court, aggravated by possible appeals. 

After strenuous efforts, the parties finally reached 
the agreement described above. As discussed in our brief, tr.is 
agreement should be entitled to great weight in fixing applicant 
allowance, since it reflects an arms' length bargain among the 
interested parties, including the ooards of di-ectors of the 
two defendant corporations that will pay the allowance. 
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XIX. DISBURSEMENTS 

The disbursements reasonably and necessarily incurred 
by applicants are set forth in Exhib^rs I, J, and X . They 
aggregate $22,422.06. 

CONCLUSION 

We respectfully petition the Court to allow cne 
undisputed fee of $2,000,000 plus disbursements of $22,422. 0 
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GERARD ri. CAREY, LSQ. , 

Attorney for objectnnt Uapoleon C. 
Gabriel 


Objectants Pro Se: 

Mr. John Charles Viani 
1313 River Ave. 

Point Pleasant, How Jersev 

Mr. b'i Chester Pitch Inner sol 1, Jr. 
3ol Broadrav 

Canbridge, .Massachusetts 

Mr. William R. V.'esson 
1350 Ocean Avenue 
Mantolokir.cj, bow Jersev. 


i’R. CAPEY : If it please the court, I 

would like to make a reauest to have minutes of nv argu¬ 
ment made at the renuest of nv client. f.»v name is 
Gerard M. Carev. 


VIII. COUP.T: Thev will be made only if ”ou 

agree to pav for then. 


' MR. CAREYs Yes, ves. 

YU]: COURT; All right. 

MR. CARRY; At the request of the client. 

My name, your Honor, is Gerarcl M. Carey, and 
T an appearing here today for Wapoleon C. Gabriel, the 
owner of five shares of class B stocl: of Missouri Taciric 
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(Motion argued, 3:00 p.n. to 4:30 p.n.) 

J 0 11 N TOD I N, called as a witness 

hv defendant Alleghany Corp., being first duly 
sworn, testified as follows: 

MU. LLSLN: Your Honor, before we continue, 

if we come to 5:30 and the hearing has not been concluded 
I would liJ:e a ninuto to address vour Honor because I am 
presently in the middle of a trial, and I received this 
afternoon off for this purpose. 

THH COURT: I can't. My time schedule 

is such that if I don't go forward tomorrow this will 
have to go over for a week or 10 davs. 

MR. ELSE1J: I don't want to do that. 

THE COURT: In fact, we won't sit until 

5 : 30. I have lawyers coning in upstairs on a natter. 

I have put that over for a little while. T have an 

engagement tonight. 

DIRECT EXAMINATION 
BY MR. WALTON: 


O 

A 

court. 
Leisure 
dev; York 


Mr. Tobin, would you state your position? 

T an a member of the Hew York bar and of this 
I am a partner of the law firm of Donovan 
Newton & Irvine at 30 Rockefeller Plaza, New York 


t 
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O What is vour connection with this case? 

A I an the partner in charge in our firm of 

natters having to do with Alleghany Corporation. 

0 Specifically, ultinatelv in charge of this 

matter? 

A Yes, sir. 

o Did you submit an affidavit March 6, 1974 

in this natter? 

A I did. 

Q Do you have with you the underlying docu¬ 

ments in connection v/ith the fee application? 

h Yes, I do. 

n Would you tell me, if you can, in general 

terms what the general basis of the fees charged by 
Donovan Leisure Mev/ton & Irvine to Alleghany Corporation 
were? 

A The basis on which our fees to Alleal-ian” 

have alv/ays been, at least since December, 1963 in all 
matters, has boon on an hourly basis. Prior to Julv 1, 

197 3 v'o had named on a rate of $65 per partner’s hour 
and $40 per associate’s hour without regard to particu¬ 
lar individuals. That was the basis on which fees 

were computed and billed to this client on a monthly 
basis until the tine of the settlement. 
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O. Uhat knowledge do vou have of the expertise 
naid bv A.lleghany in this case and fees to other lawyers? 

A I an informed as to the amounts. T know 

the individuals or firms involved, and with the assistance 
of others in my firm I reviewed those bills before they 
were submitted to the client for payment with our 
approval. 

0 Uhat papers did vou brine with you in connec¬ 

tion with the fees of Donovan Leisure Newton & Irvine 
as charged to Alleghany Corporation? 

A I brought our time records which are individual 

slips of paper recorded each day by each lawyer of the 
amount of tine he spent on the case and what he did. 

I also brought with us our underlying billing data,which 
ve call charge memoranda, which are summaries bv in¬ 
dividuals of the hours thev .spent on the natter during 
the. month for which the memorandum is prepared, and 
which also contain a listing of the disbursements incurred 
by the firm and charged to this case. 

All of those I have with us here todav. 

!*n. UA.LTON: T have no further guestions. 

1 tender the witness for cross examination or further 
direct. 

TPE COURT: Does an-'bodv desire to cross 
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mha Tobin-cross 

examine the witness? 

MR. VIAMI: Your Honor, nay I ash the 

lawyer a Question? 

CROSS EXAMINATION 


BY MR. VIANI: 

^ At the onset of this action when Allcphanv 

r °t involved with this recapitalization plan, were vou 
cognizant of the fact of the nonmutuality of interest 
with the other stockholders? 

A Ho, sir. 

o You were not? 

A I was not then and I an not now. 

MR. VIAIJI: That was rtiv main nuostion, 

Judne. 

Till: COURT: If there are no other oues- 

tions of the witness vou are excused. 

MR. MALTON: Thank vou, your Honor. 

(Witness excused.) 

SHELDON H. ELSE N , called as a wit- 

ness by plaintiffs, bcina first duly sworn, testi — 

t 

fied as follows: 


DIRECT EXAMINATION 
BY MR. POMERAHTZ: 

0 Mr. Risen, vou are one of the attorneys for 
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Hrs. Levin? 

A I am. 

O Ancl you operate as co-counsel for the class 
of B shareholders? 

A I did pursuant to order of the court. 

° 'a’o avoid repetition of natters in your 

affidavit, lot me get right to the point of vour compen¬ 
sation reouest. Did you and do vou keep tine records 
of tine devoted to particular causes invour office? 

A I do, and ny fim does. 

O Did you and your firn do so wi t h regard to 

v our work on this case? 

A be did. 

0 Would you give the court sone summary view 
of how vou been vour records in the regular course of 
your practice of the lav? 

l - be nabe regular —— vo make a regular record 

of activity devoted to various natters, and then usuallv 
loss than once a week we translate these running 
entries into entries which arc put on various separate 
slips of paper for particular matters which are then 
broken down by secretaries and. other clerical people in 
our office and are posted to accounts for particular nat¬ 
ters. 
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n ia Hlson-direct 17 

° I take it that these records v/ere not re¬ 
constructions as his Honor and I have used that word in 
a colloquy, but actual tine records? 

A ion, I believe that our practice is sinilar 
to that followed by fir, Tobin's firn. 

They are contenporaneouslv kept and recorded? 

A. Thev arc. 

Are the hours referred to in your affidavit 
of the tine devoted by you and vour associates to this 
natter accurate, to the best of your belief? 

j hey are. There nay he — there nav have 
been occasions when we did not record all the tine be¬ 
cause this, indeed, was a contingency and we nav not 
have been quite as concerned as we night in a natter 
where the relation with the client vras specified in 
terns of tine, but with that one oualification, -cs, I 
thin] that thev wore kept with a reasonable doqroe of 
neticulousncss. 

And the hours reported in your affidavit wore 
taken off ^our regular entries and records nado in the 
regular course of the practice of vour profession? 

A They wore. 

° Perhaps this is unnecessarv hut do vou re- 
nffim all the statements nado in vour affidavit as if 
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vou v.’ore to testify to thorn or road your affidavit under 
oath here? 

A I do. All statements made of my knov*lodge 

which are in this affidavit are reaffirmed. 

M R. POMTRAMTZ: That is all, vour Honor. 

Tlin COURi ! Does anvbodv desire to cross 
examine the witness? 

CROC? rXAMTTTATIOn 
BY MR. WTGSOTJ: 

^ Mr. Risen, has Mr. LeVasseur tendered the 
B stock yet? 

A t have no knowledge of Mr. LeVasseur's actions 

with respect to the stocl:. 

0 lias Mrs. Levin tendered B stock? 

A You mean to Mississippi? 

O Yes, for exchange. 

A T believe that Mrs.— I have this only on hear¬ 

say, Mr. Uesson, but I believe that she sold a large part 
of her class B stock, before, in the period shortly lief ore 
the consummation of the settlement, but T have that onl” 
at second hand. 

0 More you av?are during these proceedings 
that Alleghany Corporation was in violation of Section 
!34 of the Interstate Commerce Act? 
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HR. WALTON: I object to the question. 

TITO COURT: Objection sustained. We 

are concerned here onlv with the issue of fees. T 
v/ill allow you to nuestion him with respect to that 
subject matter and cross examine him. TT e are not 
retrvine the case that has been disposed of. 

HP. WESSON: I think it would lie useful to 

to the court at this juncture to produce a current list 
of the class B stockholders. 

THE COURT: Tor what purpose? 

MR. WESSON: I think thev — T think frankly 

they should have been notified of this hearing. 

THE COURT: All class B stockholders had 

notice originally of the offer of settlement and also, 
as I recall it, that the attorneys had renuested fees, 
one in the instance of Alleghany in the sun of $350,000, 
and in the instance of Mr. Risen and Mr. ror.crantz' firm 
and associated attorneys in something short of $7 million, 
and there was indication that in the event of consum¬ 
mation the plan would have further hearing, and notice 
was given, as I understand it, to the parties who 
appeared. If you were a party who did appear, you had 

notice. 

If vou want to cross examine the witness on 
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that subject of fees you may. otherwise, we will 
terminate. I am not qoing back into the merits of the 

original matter. 

MR. UTSSON: I don't rcallv feel that 

the remaining class B stockholders should be — 

THE COURT: Hill vou please put your 

nuestions, if you have any, to the witness? 

MR. WESSON: Thank you, sir. 

THE COURT: Any other person want to ques¬ 

tion the witness? 

(Witness excused.) 

T1IU COURT: Any other person want to be 

heard? 

MR. POME RANTZ: May we have just a moment, 

your Honor? 

(Pause.) 

W I L L I A M U. II A U I) E K, called 

as a witness by plaintiffs, being first dulv sworn, 
testified as follows: 

DIRECT EXAMINATION 
BY MR. ROMERAN r,, Z : 

o Mr. Ilaudek, you are a member of Pomerantz, 

Levy, Ilaudek & Block? 

A I am. 
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o And a partner? 

A Right. 

n You are actively engaged in connection with 

the prosecution of these actions both in this court 
and antecedent litiaation in Missouri? 

A Right. 

r > T am not going to ask you to go over the 

affidavit e::cept to ask you, do ”ou affirm that all the 
statements in the affidavit ascribed to your and mv 
law firm are true and correct in accordance with the best 
of your recollection and belief? 

A That's right, I do. 

O Those statements, Mr. Haudek, include re¬ 

constructions of time spent on both the Missouri case and 
this case, and let me first ask, has our firm ever kept 
time records? 

A Hot to mv recollection. Very recentlv I 

have dene it in occasional instances, but that would be 
within the very last few months. 

0 Mould you state to the court in a general wav 
or as specifically as you wish how you went about re¬ 
constructing the time which is included in the affidavit 
for fees before his Honor? 

A To far as the so-called voting rights litiwa- 
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tion in Missouri is concerned, I consulted our fee applica¬ 
tion that was nade at the tine in the Eastern District 
of Missouri, and I translated the nunber of hours that 
was stated in that application into the present affidavit 
that you signed, 

I also went back over the old litigation 
papers fron the Missouri case and confimod what I knew 
in any event since I had prepared the earlier papers, 
that they were correctly estinated. 

So far as the present litigation is concerned, 

I used various sources to reconstruct our figures. In 
the first place I wont through our entire files considering 
each separate method such as preparation of the complaint, 
one motion or another, depositions, discoveries, I looked 
at mv notes, contemporaneous writings, used my memorv to 
indicate to me how much time was spent on various matters, 
and since there was usuallv a range of possibilities so 
far as mv memory went, I used conservative — tried to 
be consdevative and tried to use the smaller number of 
hours rather than the possible laraer nunber of hours. 

Tn addition, I conferred extensively with 
Mr. risen, who has kept tine records of the dividend 
litigation. I wont with him over his tine records, for 
instance, and more particularly in connection with 
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conforencon that were kept. Mr. risenmemoranda in¬ 
dicated such conferences as wore hold with either Mr. 
Pomerantz or mvself, and I singled out those conferences 
that referred to either Mr. Pomerantz or myself and added 
up the numbers of hours or fractions of hours. 

,or that- reason in the reconstruction of 
hours, the time set forth for conferences is not a 
round figure hut a figure giving fractions of hours. 

I also compared my memory of the proceedings 
in the case with the memory of Mr. risen, and checked 
mv estimate or reconstruction of the hours with his recol¬ 
lection of what happened. I think this is essentially 
what, cane out in what was guite a tine-consuming process 
of reconstructing the hours expended. 

Mr. Ilaudek, who in our firm attended to the 
labors of the litigation both in Missouri and here in 
Mew York? 

A You, Mr. Pomerantz, and myself. 

0 ilo one else? 

'-’here was occasional assistance from associates 
but our records do not reflect what hours were used by 
then, and I had no means of reconstructing the hours of 
assistants, and so 7 omitted those. 

T should probably supplement previous 
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statement to say that I also discussed the reconstruction 
of hours extensively-with Mr. Ponerantz and wo compared 
our memories, and that reflects the number of hours 
worked by Mr. Ponerantz and myself as shovm in our com¬ 
putation. 

M n . POMERANTZ: That is all the direct. 

THE COURT: Anvhody desire to cross examine 

the witness. 

CROSS EXAMINATION 
BY MR. WESSON* 

o Mr. Ilaudek, v?as Mr. LeVasseur happy with the 

settlement? 

A Mr. LeVasseur had at first misgivings and 

finally he agreed. I don't know that, incidentallv, 

of my own information — of mv own knowledge, but it 
is sonothing that he had discussed v/ith Mr. Ponerantz and 
that Mr. Ponerantz mentioned to me. 

o Has Mr. LeVasseur tendered his stock for the 

new common? 

A T couldn't tell you. 

Q B stock? 

A I notified him that the time had arrived. 

I do not know whether he has. 

o Those fees that are to )o set, I understand, 
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after this thin, hecones final, has this recapitalization 
Plan become administratively final as far as all of the 
government agencies are concerned? 

A Ar ' far as 1 know ' the settlement har, been 
consummated the latter part of January of this year. 

° 1 unr ^ or atand that it is not administratively 

final as far as the Interstate Commerce Commission is 
concerned. 

A '- e11 ' 1 u "derstand that an action for reviev 
of the ICC decision nay be rendin,. i think there is 

also pending — 

••R. WALTOII: L’xcuse no, your honor, I am 

the only person here who is a party to that, 

and we were admitted or permitted to intervene, Alleghany 

Corporation, with myself as counsel. We have been 

served with no action to review that proceeding, and so 

as I know, it is administrative^ final. i’o have 

received various threats from the objectants from time 

to time to do various things, but so far I have not been 
served. 

Mi '. WI]fSOi:: 7 a" interested in threats. 

I don't know of any threats. 

MR * Por, ERANTZ: r:av I suggest '’r. Wesson 

ask questions instead of making statements. 
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BY MR. UEHSOil: 

0 If the natter is not adninistratively final 

with the government agencies, is it proper to have these 
proceedings here? 

MR. POMERANT2: I object to the question. 

THE COURT: I will let hin answer. 

You way answer. 

A In ii’.v opinion, my recollection is that under 

the terns of the settlement agreements the right to apply 
for an allowance arrives as soon as a decision of the 
court becomes final. 

o I see. Thank you. 

A The decision of the court has become final. 

THE COURT: Did I see somebody raise their 

hand? Does another objcctant want to question the 

witness? 

MR. VIAUI: Well, your Honor, I just take 

exception to one statement made by Hr. '.’alton. If it 

cones from the few people who are trying to defend 
themselves there is no ghreat. 

THE COURT: I think Hr. Malton will modify 

his statement to way that statements wore made from time 
to time by stockholders that thev contemplated a review 
of the administrative proceeding. Mould vou accept 
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that amendment, Mr. Walton? 


actions. 


is excused. 


HR. WALTONj Yes, and various other legal 


THE COURT: And other legal actions. 

Tf there are no other guestions the witness 


(Witness excused.) 


TITE COURT: Anv other witnesses? 


MR. ELSE!!: I call John Lowenthal, vour 


Honor. 


J O II II 


I. O W E I! T II A L, 


called as a witness 


by plaintiffs, being first duly sworn, testified as 
follows: 


DIRECT EXAMINATION 


BY MR. ELSEH: 


Mr. Lowenthal, would ' r ou tell us vour nrcsont 


occunation? 


A Professor of law at Rutgers Lav; School, 

o You were an active latter in active nractice 

in Mew York City before that, were vou not? 

A Yes, and I still am. 

o You still are. When did you become a 

professor at Rutaers Lav School? 

A Part time in 19G4 and full time in ei titer 
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1965 or 1966. 

Have you read the moving papers subnittod by 
plaintiffs Levin and LcVasseur in this action? 

A I have. 

° Are they, to the best of vour knowkedge, 

true and accurate? 

A Vhey are. 

'J’HJ: COURT: Does any objectant desire to 

cross examine Hr. Lowonthal or Professor Lowenthal? 

TUP. WITNESS: I prefer "Mr." 

HP. VIAMI: I would like to have in the record 

the fact that I haven't seen all the material so I -didn't 
state that I know all the facts of what ho is presenting. 

THE COURT: They have been on file. 

MR. VIAMI: Your Honor, I am just a stock¬ 

holder. 

TLT COURT: All right. if not, you are 

excused. 

(Witness excused.) 

Tin: COURT: Aliy other witness to he offered 

on cither side? if not, the hoarinq is closed. Are 
all the papers submitted? 

MP. POMERamte: Yes, vour Honor. 

alii. COI R'.. All right. Decision reserved. 
Good night, aentlemen. 

SOUTHERN OISTRII l64 4TERS. U.l. COURTHOUSE 
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C. Electronic Surveillance 

Alter, supra, require* that the govern¬ 
ment response to a prima facie showing 
of illegal electronic surveillance by a 
witness or hia counsel l>e "factual, un¬ 
ambiguous, and unequivocal.” 

[17J The affidavits submitted by the 
government state that the agencies in¬ 
quired of were the only governmental 
agencies that could have been involved 
in electronic surveillance, reveal the 
dates of claimed surveillance to which 
the inquiries were addressed, and identi¬ 
fy the persons with whom the U.S. At¬ 
torney communicated in making the in¬ 
quiries. In short, the government has 
squarely denied the charges of illegal 
electronic surveillance with respect to 
Mr. Weir and his counsel. Therefore. 
18 U.S.C. 5 2.">15 provides Mr. Weir with 
no haven from the imposition of con¬ 
tempt 

D. Miscellaneous 

Finally, Mr. Weir argues that his tes¬ 
timony is unnecessary and that civil con¬ 
tempt is too severe a sanction since he 
will never respond to grand jury ques¬ 
tioning. 

(18) The U.S. Attorney has in¬ 
formed this court that Mr. Weir’s testi¬ 
mony is necessary and this court is not 
empowered to review the U.S. Attorney's 
judgment that the testimony of the wit¬ 
ness is necessary to the public interest. 
Ullmann v. United States. 350 U.S. 422. 
76 S.Ct. 497, 100 L.Ed. 511 (1956); In 
re Kilgo. 484 F.2d 1215 (4th Cir. 1973). 

[19,20] While civil contempt is a 
drastic remedy, "it is essential that 
courts be sble to compel the appesrancc 
and testimony of witnesses." Shillitani 
v. United States. 384 U.S. 364, 86 S.Ct. 
1531, 16 L Ed.2d 622 (1966). Mr. Weir 
has failed to demonstrate any compelling 
interest in remaining silent. While in¬ 
forming against ones friends is not nor¬ 
mally admired in our society, our crimi¬ 
nal system would collapse without the. 
court’s power to make u" — 1 « 

and fully testify. 


IV. CONCLUSION 
For the above stated reasons, this 
court, after holding an uninhibited ad¬ 
versary hearing, adjudges Mr. Weir in 
civil contempt and commits him to the 
custody of the Marshal until such time 
as he purges himself by testifying be¬ 
fore the grand jury. 



Betty LEVIN et al„ Plaintiffs, 
v. 

MISSISSIPPI RIVER CORPORATION 
et al„ Defendants. 

No. 67 Civil 3093. 

United States District Court, 

S. D. New York. 

June 26. 1974. 

Proceedings on applications for al¬ 
lowance of attorneys' fees in class action 
between Class A and Class H stockhold¬ 
ers of railroad. The District Court. Ed¬ 
ward Weinfcld, J . held that award of 
$850,000 would be made to one group of 
attorneys and award of $1,750,000 would 
be made to another group of attorneys. 

Order accordingly. 

1. Federal Civil Procedure «=»*7S7 

In determining amount to be award¬ 
ed attorneys who successfully prosecute 
class action, court is required to give 
due consideration to all relevant and sig¬ 
nificant factors, and award sum that is 
neither excessive nor inadequate. 

2. Federal Civil Procedure *»*7S7A 

Award of $850,000 to attorneys 
who, in successfully prosecuting and set¬ 
tling class action between Class A and 
Class B stockholders of railroad, expend¬ 
ed 14,312V: hours of time of senior 
partners and associates, who billed sen¬ 
ior partners' time at $65 per hour and 
associates at $40 per hour, who incurred 
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approximately 1170,000 in other expens¬ 
es and who had paying client which it 
billed for its services was reasonable and 
would be approved. 

*• Federal Civil Procedure 0=5737.5 

Agreement by parties which by 
terms of settlement of class action be¬ 
tween CIs jS A and Class B stockholders 
of corporation were required to pay any 
attorneys' fees awarded that fees were 
reasonable had some bearing but did not 
relieve court of its duty to make inde¬ 
pendent appraisal. 

4. Federal CIvU Procedure 0=2737.5 

Where attorneys who represented 
minority Class B stockholders in prose¬ 
cution and settlement of class action be¬ 
tween Class A and Class B stockholders 
of railroad operated on wholly contin¬ 
gent fee arrangement, expended 110.- 
083Vi hours, mostly of senior attor¬ 
neys’ time, and obtained favorable settle¬ 
ment. and parties obligated to pay fees 
agreed that fee of $2,000,000 would 
be acceptable, court would award 
11,750,000. 


Orans, Elsen A Polstein. New York 
City, for plaintiff Betty Levin; Sheldon 
H. Elsen, John Lowenthal, New York 
City, of counsel. 

PomeranU Levy H«udek A Block. 
New York City, for plaintiff Robert 
LeVasseifr; Abraham L. Pomerantz, 
William E. Haudek; New York City, of 
counsel. 

Donovan, Leisure. Newton A Irvine, 
New York City, for plaintiff Alleghany 
Corp.; John E. Tobin. M. Lauck Walton, 
Glenn S. Koppel. New York City, of 
counsel. 

Dewey. Ballantine, Bushby. Palmer & 
Wood. New York City, for defendant 
Mississippi River Corp.; Everett I. Wil- 

• . L«*la v. Miaataoippi River Corp.. 50 F.R.IV 
353 (8.D.N.Y.), sffil on oiunion Ik-Iuw nub 
nom. \Vernon v. Mimianippi River Corp.. (Nil 
1308 CM Or.), cert, ilrnieil. Ill |\s. 
1112, M O.Cl. M3. 38 L.Kd.il 7:»t (1D73). 


l’ork City, of counsel. 

Sullivan & Cromwell. New York City, 
for defendants Missouri Pacific Railroad 
Co.. Robert H. Craft, T. C. Davis and 
Thomas F. Milbank; David W. Peck. 
Michael M. Maney. Carroll E. Neese- 
n.snn, Marcia B. Paul. New York. City, 
of counsel. 

Greenbaum Wolf A Ernst. New York 
City, for objectors Edward Garfield and 
Barbara M. Garfield; Edward Garfield. 
New York City, of counsel. 

Michael Paul Cohen, Chicago, III., Wil¬ 
liam Hcimowitz, New York City, for 
objectors Jacob R. Cohen and June Co¬ 
hen. 

John Charles Viani. Point Pleasant. 
N. J., Winchester K. Ingcrsoll, Jr., Cam¬ 
bridge. Mass., William R. Wesson. Man- 
toluking, N. J., objectors pro se. 

OPINION 

EDWARD WEINFELD. District 
Judge. 

This is the final stage in the settle¬ 
ment of these consolidated class actions; 
hopefully, the closing chapter in the con 
-troversy and litigations in which the 
Class A and Class B shareholders of the 
Missouri Pacific Railroad Company 
C'MoPac") have been embroiled for al¬ 
most two decades. Familiarity is as¬ 
sumed with this court's opinion approv¬ 
ing the terms of the settlement.* as well 
as with the related litigation which es¬ 
tablished the voting rights of the Class 
B stock.* The notices sent to stockhold¬ 
ers of the hearing upon terms of the 
proposed settlement also set forth the 
applications by attorneys for allowances 
and that their consideration would be 
deferred until after entry of final judg¬ 
ment. The settlement pursuant to the 
final judgment has been fully consum¬ 
mated. The matter now before the 

2. Slayton v. Mimouri IV R. R.. 233 K.Kapp. 

1 17 (K.D.Mo.inni), re\M auh oo«n. Minnie- 
«ip|>i River Fuel Corp. v. Slayton. JKM Kid 
loti (8th Cir. 11*00), rrv'il sub nom. |/iin v. 

pi River Furl Corp.. 3stl I'.S. 102. 
127. 17 L.Kd.2<l 834 (1807). 
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court is the application of plaintiff Alle¬ 
ghany Corporation for reimbursement of 
fees paid by it for legal, expert and con¬ 
sultant services; also, the application of 
attorneys for plaintiffs Levin and L«- 
Vasseur for allowances for their serv¬ 
ices, plus disbursements. Under the 
terms of the settlement the allowances 
awarded by the court are to be paid 
equally by defendants Mississippi River 
Corporation (“Mississippi") and MoPac. 

The notice to stockholders stated that 
Alleghany’s request for reimbursement 
in the sum of $850,000 would not be op¬ 
posed by MoPac and Mississippi; it al¬ 
so stated that the Levin-LcVasseur, at¬ 
torneys’ application for an allowance in 
the sum of $6,953,000 would be opposed 
by MoPac and Mississippi. After the 
affirmance of the judgment authorizing 
the settlement and following approval by 
the stockholders and by the Interstate 
Commerce Commission, the interested 
parties, in a desire to avoid litigation on 
the fee issue, raached an agreement 
whereby the Levin and LeVasseur attor¬ 
neys limited their application for fees to 
$2,000,000, plus disbursements of 
$22,422.06, which Mississippi and MoPac 
would not oppose. 

[1] Upcn the return date of the 
hearing of these applications, five share¬ 
holders objected to the payment of the 
fees as requested, but generally their 
views reflected continuing objection to 
the settlement. Two of them, owners of 
Class A stock, opposed payment of lees 
by MoPac on the ground that only the 
Class B stockholders or other allied in¬ 
terests should be assessed the costs of 
the litigation. The court finds that the 
objections raised are without substance. 
The settlement, as this court noted in 
approving it, was of substantial value to 
the B stockholders; it was also of sub¬ 
stantial value to the corporation 
and necessarily all its stockholders 
in ending the costly litigation which, 
had it gone to trial, whatever its 
outcome, would not have ended the 

S. 495 F-2d 448 (Mar. 13. 1874) ; >ee Lindy 

Bros. Buildcra v. American It. A S ** 

Con'-, 487 F.2.1 161 (3d Cir. 1873). 


strife between the two classes, with 
continuing diversion of MoPac’s officers 
from their essential duties in operating 
the railroad and advancing its other eco¬ 
nomic interests. MoFac’s commitment 
to pay one-half the allowed fees may be 
considered an additional cash payment 
to the Class B shareholders as part of 
the settlement, so that what they re¬ 
ceived is on a net basis. Accordingly, 
the sole issue that remains is what is a 
fair and reasonable allowance for the 
services by the respective applicants. 

The general factors to be considered 
in awarding fees in litigation of this 
type have recently been specified by our 
Court of Appeals in City of Detroit v. 
Grinnell Corp., 3 and need not be enumer¬ 
ated in detail. Although that was an 
antitrust suit, the same general stand¬ 
ards may be applied. While they serve 
as guides, no precise or mathematical 
formula is mandated; what is required 
is that, giving due consideration to all 
relevant and significant factors, the 
court award a sum that is fair and rea¬ 
sonable—one that is neither excessive 
nor inadequate. 4 

A preliminary word is in order. The 
applicants, in stressing the value of 
their -services in terms of benefit to the 
Class B shareholders, refer to the $850- 
16 share package of new common stock 
for each share of old Class B stock as a 
conversion rate of $2,450, reflecting a 
gross settlement of $97,340,950 for all 
39,731 shares of the old Class B stock. 
Thus, Alleghany, applying the $2,450 per 
Class B share exchange factor, notes 
that the average highest annual bid 
price for Class B shares for the period 
from 1965 to 1971, following the Su¬ 
preme Court’s ruling in the voting 
rights case, was approximately $1,770. 
Based upon the 39,731 Class B shares 
outstanding on December 31, 1971, Alle¬ 
ghany argues that this amounts to an 
agFregate increase in the value of the 
Class B stock of at least $26,699,232. 
and stresses that its requested allowance 

4. Cf. Alpine Pharmacy, Ine. v. Clian. Pfiaer 
481 F.2d 1045 (2d Cir. 1973). 
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of $860,000 is about 3% of the aggre¬ 
gate increase in the value of the Class B 
stock. The Levin-LeVasseur attorneys, 
using the same exchange factor of 
$2,450, take the market value of the 
Class B stock after the Eighth Circuit 
Court of Appeals ruling (rejecting class 
voting rights) and just prior to the Su¬ 
preme Court’s granting of certiorari, 
$630 per share, and compute the net 
benefit to the Class- B shareholders at 
$76,283,520. This conceptual theory of 
benefit somewhat overstates the matter. 
The Class B shareholders received for 
their shares what the court deemed a 
fair and reasonable equivalent on a com¬ 
promise basis to put an end to continu¬ 
ing controversy between them and the 
Class A stockholders—a settlement that 
offered “a permanent solution to the 
longstanding impasse.” 8 This was no 
recovery of a cash fund or securities 
which gave the shareholders someth ; "g 
of value they did not already own. They 
were exchanging stock already in hand 
for other stock of a different class plus 
cash on a basis deemed to be fair and 
reasonable in the light of the respective 
rights of the two groups of litigants, the 
strength and weaknesses of their respec¬ 
tive positions, the probabilities of ulti¬ 
mate success upon a trial, and an evalua¬ 
tion of the terms of the settlement com¬ 
pared with the likely benefits in the 
event of success upon a trial. However, 
rejecting thd applicants’ theory in no re¬ 
spect diminishes the value of their serv¬ 
ices in achieving a favorable settlement 
with its consequent and anticipated ben¬ 
efits to the corporation and its stock¬ 
holders. On the basis of the sixteen 
shares received by the Class B stock¬ 
holders, *heir annual dividends at $5 per 
share will be $80 instead of the $5 pre¬ 
viously declared; also the marketability 
of the common shares is improved and 
the settlement is net to each sharehold¬ 
er. Other benefits are set forth in the 
court’s opinion approving the settlement. 
Indeed, the simple fact is that the settle¬ 
ment achieved more for the Class B 
stockholders than if they had been suc- 

5. 1 -evin v. Mississippi River • 

377 F Supp.—59 


cessful in the litigation, since it at once 
removed the root cause of their continu¬ 
ing controversy, whereas even success in 
litigation would not have brought about 
that result. 

The principal thrust of the plaintiffs’ 
claims was directed toward MoPac’s re¬ 
stricted dividend policy and the relief 
sought included the declaration of addi¬ 
tional dividends in prior years and in¬ 
creased dividend distribution in the fu¬ 
ture. The issues raised by the defense 
required not only legal services of a 
high order, but the advice and assistance 
of certified public accountants, invest¬ 
ment analysts and railroad economists. 
The pretrial discovery and preparation 
for trial involved the study of the com¬ 
plex history of MoPac’s reorganization, 
including analysis of the various ICC 
opinions relating to the several proposed 
plans, the voting rights litigation, and 
relevant accounting principles, and eval¬ 
uation of volumes of corporate financial 
data of defendants’ and other railroads. 

The discovery process, of necessity, 
was extensive. It encompassed not only 
depositions of witnesses, but the prepa¬ 
ration of meaningful interrogatories and 
exhaustive inspection and investigation 
of defendants’ files in an effort to ob¬ 
tain documentary support for plaintiffs’ 
contentions, including the allegations of 
conspiratorial conduct to withhold divi¬ 
dends in order to depress the price of 
the Class B stock. The importance of 
dredging up meaningful information to 
establish the plaintiffs’ claims necessari¬ 
ly required the services of senior rather 
than associate attorneys in the deposi¬ 
tion discovery process. The negotiations 
leading to the settlement, which at times 
appeared impossible of achievement, 
were prolonged and were consummated 
only on the eve of trial when the attor¬ 
neys were fully prepared, on the basis of 
their pretrial activities, to proceed to 
trial. After the settlement was reached, 
the attorneys expended considerable time 
in meeting objections to its approval, 
and after its approval, in seeking to up- 

^ 6 g 53. 373 »P.D.N.Y. 1073). 
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hold it in the Court of Appeals and be¬ 
fore the ICC, and also thereafter in ef¬ 
fectuating its term®. 

ALLEGHANY’S APPLICATION 

[2] This action was commenced by 
plaintiff Levin in December 1967. Alle¬ 
ghany intervened by leave of court, as 
did plaintiff LeVasseur. The action was 
ordered to be maintained as a class ac¬ 
tion on behalf of all Class B stockhold¬ 
ers. Alleghany was the largest Class B 
stockholder, owning 53%. This majori¬ 
ty position obviously made it more than 
an average litigant in the protection of 
its interests. Alleghany’s attorneys 
were Donovan, Leisure, Newton & Ir¬ 
vine, and in all, their fees and expenses 
and those for the services of other law 
firms, accountants and financial experts, 
totalled $850,000 for which Alleghany 
seeks reimbursement. 

Alleghany’s attorneys expended a total 
of 14,312% hours in the prosecution and 
settlement of the action, which included 
those of senior partners and associates 
billed at rate3 charged by that firm and 
ethers of similar standing, and totalling 
$680,234.68. Upon the hearing a senior 
partner testified that since the onset of 
the litigations the attorneys had agreed 
to bill Alleghany at the rate of $65 per 
hour for partners’ time and $40 per 
hour for associates’ time, averaging 
$47.50 per hour.* The attorneys’ dis¬ 
bursements amounted to $59,712 20, or a 
grand total for Alleghany’s attorneys’ 
fees and expenses of $739,946.88, most 
of which Alleghany has already paid and 
has agreed to pay the balance. In addi¬ 
tion, to assist in the prosecution nd set¬ 
tlement of the actiou, the attorneys re¬ 
tained the services of other law firms, a 
certified public accountant, and manage¬ 
ment, transportation and economic con¬ 
sultants, whose charges they certified as 

•. At the hearing object nut* were afforded an 
opportunity to croaa-examine the attorney! 
who testified as to their services. 

7. The application also includes services of 
other counsel engaged in this and related lit¬ 
igation, which are set forth in the * 
in support of the requested a 


fair and reasonable, and which totalled 
$110,053.12, which Alleghany has paid. 
Thus, the total paid or owed by Allegha¬ 
ny for all services is $850,000. 

The sum requested, measured by any 
applicable standard—whether the bene¬ 
fits conferred upon the class, the impor¬ 
tance of the litigation to the public, the 
complexity, magnitude and difficulty of 
the case, the hours expended by lawyers, 
their status and standing at the bar or 
the rates charged—is fair and reason¬ 
able, if not on the modest side. Allegha¬ 
ny’s application for reimbursement in 
the sum of $850,000 is granted. 

APPLICATION OF ATTORNEYS FOR 
LEVIN AND LeVASSEUR 

Plaintiffs Levin and LeVasseur were 
substantial owners of Class B stock. 
Plaintiff Alleghany, as the majority 
owner of the Class B stock, had a veto 
power over corporate action that re¬ 
quired the separate approval of the 
Class B stock; accordingly, independent 
representation of the minority Class B 
group was fully justified. In addition 
to the principal class action claims with 
respect to MoPac dividend policy, the 
Lcvin-LeVasseur group asserted deriva¬ 
tive claims on behalf of MoPac. Orans, 
Elsen & Polstein represented plaintiff 
Levin, and Pomerantx, Levy, Haudek & 
Block represented plaintiff LeVasseur, 
but they cooperated and their applica¬ 
tion is a joint one. 1 

[3] While in some measure the ac¬ 
tivities of the Levin-LeVasseur attor¬ 
neys and Alleghany’s ran a parallel 
course, in other respects it did not; in 
any event, the attorneys acted independ¬ 
ently in espousing the interests of the 
Class B minority group* They also rep¬ 
resented minority Class B interests in 
the Missouri action which determined 
the voting rights of the Class B Stock- 

Counsel liave agreed among themselves ax to 
the allocation of any award, so it is not nec¬ 
essary for the court to make a a|teeifit- allo¬ 
cation. 

8. Htc Levin v. Mississippi Itiver Corp., 59 

t.D. 353, 367 (S.D..WY.1973). 
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holders. The attorneys request an al¬ 
lowance of $2,000,000, reduced from 
their original request of $6,953,000, as 
noted above, and $22,422.06 for dis¬ 
bursements. These applicants urge that 
since MoPac and Mississippi are obligat¬ 
ed to pay any fee award, their agree¬ 
ment not to oppose the reduced applica¬ 
tion, particularly in view of their oppo¬ 
sition to the originally requested 
amount, affords strong assurance of its 
reasonableness and accordingly should be 
given great, if not decisive, weight. 
However, to accept as conclusive the 
parties’ agreement as to fees in a class 
or derivative action would mean the sur¬ 
render of the court’s duty and its discre¬ 
tion. The agreement, while it may have 
some relevance, does not relieve the 
court of its duty to make an independent 
appraisal, to "avoid awarding ‘windfall 
fees’ and . likewise avoid every 
appearance of having done so,’’ and to 
award only such fees that are fair, 
"with an eye to moderation” • based 
upon the applicable standards. 

The award is sought for services ren¬ 
dered over a ten-year period in this and 
the related predecessor actions wherein 
the voting rights of the Class B stock 
were defined.'* The effectiveness and 
skill of the attorneys who espoused the 
interests of the Class B stockholders are 
attested to by the settlement itself. 
They are of considerable experience in 
class and derivative stockholder litiga¬ 
tion, and their expertise was brought to 
bear in the instant case on behalf of 
their clients. Because of the magnitude, 
complexity and importance of the issues, 
the lawyers who participated in the vari¬ 
ous aspects of the litigation in the main 
were senior attorneys. They were op¬ 


931 

posed by eminent and able attorneys 
representing the defendants. The pre¬ 
trial procedures were conducted with 
conspicuous ability and were of signal 
importance in achieving the settlement. 
The services of the Levin-LeVasseur at¬ 
torneys were rendered on a wholly con¬ 
tingent basis and, unlike the Alleghany 
attorneys, no payment to date has been 
made to any of them. The total time 
expended by these attorneys, principally 
the seniors, was ll,083Vi hours. How¬ 
ever, this is but one factor, and in this 
court’s view only of relative importance 
in the instant case. 

Upon the hearing of these applications 
the court questioned whether the portion 
of the time and the services rendered in 
the voting rights action which reached 
the Supreme Court were compensable in 
this action. After reflection I am satis¬ 
fied that they are, since the right of the 
Class B stock to vote separately was the 
basis and hard core of this litigation. 
Indeed, the settlement of this action 
could only have been achieved because of 
the successful conclusion of the voting 
rights suits." The effective veto power 
of the Class B stock obviously was a 
principal factor in bringing about the 
settlement. The fact that the attorneys’ 
applications for fees in the Missouri ac¬ 
tion were not allowed does not foreclose 
granting allowances for such services. 
The Eighth Circuit Court of Appeals, 
which reversed the district court ruling 
which did grant them fees, acknowl¬ 
edged ”[i]t is undisputed that the Class 
B stockholders obtained a very substan¬ 
tial benefit from the litigation they in¬ 
stituted and won,’’ '* but noted that “the 
right of the named plaintiffs and their 
attorneys to make a pro rata recovery of 


9. City of Detroit v. Grionell Corp., 495 Fid U.S. 102, 87 S.Ct. 927, 17 L Ed 2d 834 

448, at 400-470 (2d Oir.. 1974). (1907). 

10. Slayton v. MUaouri Far. R.R., 233 F. Augoff v. Gold fine, 270 F.2d 185 (1st 

Supp. 747 (E.D.Mo.1904). rev’d «ub nom. Cir ' 1050) - 

MUaiaxippi River Fuel Corp. v. Slayton, 359 12. Mimouri I’nc. R.R. v. Slayton. 407 Fid 

Fid 106 (8tli Cir. 1900), rev’d nub nom. 1078. 1081 (8th Cir.), cert, denied. 395 U.S. 

Levin v. Miuiaaippi River Fuel Cot " » s.Ct. 1998. 23 L.Edid 451 (1909). 
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fees and expenses against the Class B 
stockholders ... is not directly 
before us in this case,” and finally 
that any benefit to MoPac was only inci¬ 
dental to the main litigation which did 
not create a new fund for the corpora¬ 
tion or the preservation of assets so as 
to warrant an allowance. Thus the re¬ 
quest for special services is proper in 
this action, which may be considered a 
companion or related one. 

[4] It is at once apparent that these 
attorneys, on the basis of less hours 
than those expended by Alleghany's at¬ 
torneys, are seeking a substantially 
higher allowance. The services of that 
firm in achieving the settlement were of 
equal value to those of the Levin-Le- 
Vasseur group. However, as was point¬ 
ed out at the hearing, and as is the fact, 
Alleghany’s attorneys had a paying cli¬ 
ent; they received and would receive 
payment from their client no matter 
what the outcome of the litigation. 
These attorneys, however, faced the 
prospect of no compensation for almost 
ten years of extensive and conspicuous 
services if they did not prevail in this 
action. The success of the suit, with its 
thrust directed toward the dividend poli¬ 
cy, which centered on the business judg¬ 
ment of directors, obviously could not be 
foretold—as this court suggested, at 
best the probability of ultimate success 
upon a trial could only be one of "cau¬ 
tious prophecy.” *« Taking into account 
the difficult and complex problems in¬ 
herent in the litigations, the total re¬ 
sults achieved for the class, the benefit 
to MoPac, the skill and experience of the 
attorneys, the hours expended by senior 
and associate attorneys at prevailing 
rates, the high caliber of opposing coun¬ 
sel, the risk of no compensation or re¬ 
covery of expenses in the event of non¬ 
recovery, the court deems 51,750,000 as 
fair and reasonable. These counsel are 
also entitled to reimbursement for dis¬ 
bursements in the sum of $22,422.06. 

Judgment may be entered accordingly. 

13. Id. at 1062. 
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WOODLAWN MEMORIAL PARK OF 
NASHVILLE, INC. 

V. 

LAN RAILROAD CO., INC. 

Civ. A. No. 5060. 

United States District Court, 

M. D. Tennessee, 

Nashville Division. 

March 10, 1972. 


Suit for damages allegedly caused 
by collection and diversion of rainfall cn 
railroad property in such a manner as to 
cause water to fall into and unto adja¬ 
cent cemetery property in greater quan¬ 
tities and at a place other than normal 
drainage shed. The District Court, 
Morton, J., held that railroad could not 
be held liable under the law of Tennes¬ 
see where change in course of drainage 
ditch and/or grade in leveling of its 
property by railroad did not cause flood¬ 
ing of cemetery property on a lower lev¬ 
el and any loss suffered by cemetery 
was caused by the increase in surface 
water in drainage area south and east of 
railroad property caused by surrounding 
commercial and industrial development 
and inadequacy of cemetery under¬ 
ground drainage system to accommodate 
the heavy and intense rainfall. 

Judgment for defendant. 


1. Waters and Water Courses 0=119(3) 

Generally, under law of Tennessee, 
owner of higher land has no right, even 
in course of use and improvement of his 
land, to collect surface water into a 
drain or a ditch, increasing it in quanti¬ 
ty or in a manner different from natu¬ 
ral flow upon lower lands of another, to 
injury of such lands. 

2. Waters and Water Courses <&=119(2) 

If proprietor of higher lands alters 
natural condition of his property, and 
collects surface and rainwater together 
at bottom of his estate and pours it in a 

Levin v. Mississippi River Corp., 50 K.R. 

' 353, 308 (S.D.X.Y.1973). 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BE 



,EVIN, ALLEGHANY CORPORATION 
IERT LeVASSEUR, 


Plaintiffs, 


-against- 


MISSISSIPPI RIVER CORPORATION, 
MISSOURI PACIFIC RAILROAD COMPANY, 
fWi /j RODERT H. KRAFT, T. C. DAVIS and 
(7 J^(e+<r'\ THOMAS F. MILHANK, 
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Defendants. 


67 Civ. 5095 (EW) 


JUDGMENT « %<Q. 
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S twftnd’R, . 

fW ctlr 

3,1 3 AT/ 

S <J of « '/ 


attorneys for 


Plaintiff Alleghany Corporation and _ 

plaintiffs Betty Levin and Robert IoVasseur, to wit, Messrs. 
Orans, Elsun (. Polatein and Messrs. Pomurantz Levy Haudek & 
Block, have applied for the allowance of the fees and expenses 
in this action. 


i; A hearing on the application was held on March 26, 

I 

* 1974, and the Court has rendered its decision dated and filed 


\\ June 26, 1974. It is 


II 


ORDERED, ADJUDGED AND DECRLED that the defendants 

Mississippi River Corporation and Missouri Pacific Railroad 

ij 

Company pay the sum of $300,000 for legal fees and disbursements 
to plaintiff Alleghany Corporation, to be paid in equal parts 
'' by such corporations; and it is further 


ORDERED, ADJUDGED AND DECREED that the defendants 


!, Mississippi River Corporation and Missouri Pacific Railroad 


Company pay the sum of $1,750,000 as legal fees and the further 
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sum of $22,422.06 as disbursements, for a total of $1,772,422.06 
jointly to Messrs. Orans, Elsen 6 Polstein and Pomerantz Levy 
Haudek 4 Block, to be paid in equal parts by such corporations. 


Datedi New York, New York 
, 1974. 



JUDGMENT ENTERED- l/ l M 


0 
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STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-against- 

MISSISSIPPI RIVER CORPORATION, 
MISSOURI PACIFIC RAILROAD 
COMPANY, ROBERT H. CRAFT, T.C. 
DAVIS and THOMAS MILBANK, 


/ ) BETTY LEVIN, ALLEGHANY CORPORATION 

' iTtf ’ and ROBERT LE VA5SEUR, 

(!<.**•*'*’ /; 1 Plaintiffs, 

■t'*r \ 

i 

^ ^ t Defendants. 

• 

nl'fc f 


67 Civ. 5095 

NOTICE OF 
SETTLEMENT OF 
ORDER 


ire/ 




1 ^. 4 . 


/ 

<9 


/lJ/(Ji f 


SIRS: 

PLEASE TAKE NOTICE that an order, a true copy of which 
is annexed hereto, will be presented for settlement and signature 

I 

by the Honorable Frederick van Pelt Bryan at the Office of the 
Clerk, in Room 601 of the United States Courthouse, Foley Square, 
New York, New York, on October 14, 1968 at 10:00 A.M. 


New York, New York 
October 9, 1968 


Yours, etc., 

ORANS ELSEN & POLSTEIN 
Attorneys for Plaintiff 
Betty Levin 
Office & P.0. Address 
10 East 40th Street 
Hew York, N.Y. 10016 

DONOVAN LEISURE NEWTON & IRVINE 

Attorneys for Plaintiff 

Alleghany Corporation 

Office & P.0. Address 

2 Wall Street 

New York, N.Y. 10005 


TO: 


SULLIVAN & CROMWELL, ESQS. 
Attorneys for Defendants 
Missouri Pacific Railroad 
Company, Robert H. Craft, 
T.C., Davis and Thomas F. 
Milbank 
48 Wall Street 
New York, N.Y. 
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LEON LEIGHTON, ESC*. 

6 F.ast 45th Street 
New York, II. Y. 10017 
and 

BRYAII CAVE lIcPKEETERS & McROBERTS, E5QS. 

1600 Boatmen's Bank Bids, 
i 31 AO M. Broadway 

St. Louis, Missouri 63102 

l 

Attorneys for Defendants 
Mississippi River Corporation 

POKERAIITZ LEVY IIAUDEK A ELOCX 
Attorneys for Plaintiff 
Robert LeVasseur 
295 Madison Avenue 
Hew York, II.Y. 10017 

The within Order is consented to 
and notice of settlement is waived: 



CUjJ-' 


dnnts 

Missouri Pacific Railroad 
Company, Robert H. Craft, 
T. C. Davis and Thomas F. 
Milbank 


LEON LEIGHTON, ESQ. 

^ / 


Attorney for Defendant 
Mississippi River Corporation 


POMEPyUITZ LEVY HAUDiyv & BLOCK 


torney 
Robert LeVasseur 
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UNITED STATES DISTRICT CCURT 
SOUTHERN DISTRICT OF NEW YORK 


BETTY LEVIN, ALLEGHANY CORPORATION 
and ROBERT LeVASSEUR, 


Plaintiffs, 


-against- 


Cj Civ. 5095 


ORDER 


MISSISSIPPI RIVER CORPORATION, 
MISSOURI PACIFIC RAILROAD COMPANY, 
ROBERT H. CRAFT, T. C. DAVIS and 
THOMAS MILBANK, 

Defendants. 


Plaintiffs Betty Levin and Alleghany Corporation 
having moved this Court for ah order pursuant to Rule 23(c) and 
(d). Federal Rules of Civil Procedure, determining that this 
action may be maintained as a class action and dire ting that 
no.tice be given to the class in such manner as the Court may 
direct, and said motion having come on to be heard on September 

24, 1968, 

Nov/, upon the pleadings on file and the affidavits 
submitted on said motion, and after hearing Richard L. Bond, 
Esq., for plaintiff Alleghany Corporation, and Sheldon H. Elsen, 
Esq., for plaintiff Betty Levin, In support of said motion, and 
Michael M. Maney, Esq., for defendants Missouri Pacific Railroad 
Company, Robert H. Craft, T. C. Davis and Thomas Milbank, in 
opposition to said motion, and due deliberation having been had, 
and 

It appearing from the foregoing papers that there 
is no dispute that at the present time there are approximately 
1,200 holders of Class B Stock of Missouri Pacific Railroad 
Company, that the plaintiffs presently before the Court are the 






and that 


owners or a majority of the outstanding Class E stocm, 
this action meets the requirements of a class action under Ru? e 
23 (a), (b)(1) and (b)(2) of the Federal Rules of Civil Procedure, 

it is hereby 

j 

ORDERED that the motion by plaintiffs Betty Levin and 
Alleghany Corporation to determine that this action may be main¬ 
tained as a class action be and it hereby is granted; and it is 
further 

ORDERED that this action is determined to be a class 
action within the provisions of Rule 23(a), (b)(1) and (2), 

Federal Rules of Civil Procedure, and that the members of said 
class are all Class B stockholders of Missouri Pacific Railroad 
Company; and it is further 

ORDERED that, pursuant to Rule 23(a), Federal Rules o. 
Civil Procedure, notice of the pendency of this action substan¬ 
tially in the form annexed to this order be mailed to all regis¬ 
tered holders, as of October 15j 1968, of Class B stock of the 
Tilssouri Pacific Railroad Company; and it is further 

ORDERED that, within 10 days of the entry of this 

I 

order, plaintiffs Betty Levin, Alleghany Corporation and Robert 
LeVasseur shall deliver to defendant Missouri Paci-ic Railroad 

I 

Company a sufficient number of printed notices in envelopes for 
mailing to each registered holder of Class B stock of the 
Missouri Pacific Railroad Company, ar.d defendant Missouri 

I 

Pacific Railroad Company shall cause a copy of said notice to be 
mailed to each registered holder of Class B stock o: the Missouri 
Pacific Railroad Company, as determined by the stock transfer 
records of said company,within 5 business days after receipt iron 
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plaintiffs of said printed notices in envelopesj and it is 
further 


It 

ORDERED that the reasonable expenses of said mailing 
shall be borne jointly and severally by the plaintiffs; and it 
is further 

ORDERED that defendant Missouri Pacific Railroad 
Company shall file an affidavit of mailing with tht Court 

i t 

promptly after the aforesaid mailing, which affidavit shall 

I 

' contain the name and address of each person to whom the notice 
was mailed: and it is further 

II 9 

ORDERED that, any member of the class desiring to 
intervene in this action must, no later than December 2, 1968, 
give notice of intention to intervene in the manner set forth in 
the appended Notice, and thereafter must, no later than December 
20, 1968, either obtain the consent ot all parties to said 
intervention or serve notice of motion for leave to intervene. 

Dated: New York, New York 
October , 1968 



/ / 


'd/uJa^xc^ 




rederick van Pelt Bryan 


U.S.D.J. 


in 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF HEW YORK 


BETTY LEVIN, 


ENTEiffiSQ 


Plaintiff, 


CORPORATION, 


IN CrriCE'juwwKtr 


Plaintiff-Intervonor, 


ROBERT LeVASSEUR, 


Plaintif f-Intervcnor, 


-against- 


MISSISSIPPI RIVER CORPORATION, MISSOURI 
1 PACIFIC RAILROAD COMPANY, ROBERT H. CRAFT, 
;j T. C. DAVIS and THOMAS F. MILBAIJK, 


Defendants. 


67 Civ. 5095(EW) 


AMENDED SUPPLEMENTAL 
COMPLAINT OF INTER- 
VENOR ALLEGHANY 
CORPORATION 


(Class Action) 


Plaintiff-intervenor jhany Corporation ("Alleghany”) 


by its attorneys, alleges: 


1. (a) This action was initiated on or about 


December 29, 19G7, by plaintiff Betty Levin, a citizen of the 


Commonwealth of Massachusetts, on behalf of herself and all other 


holders of Class B Stock of the Missouri Pacific Railroad 


Corporation ("MoPac") and on behalf of MoPac, 


(b) Defendant Mississippi River Corporation 


(formerly known as Mississippi River Fuel Corporation and herein¬ 
after called "Mississippi") is a corporation organized under the 










r 




.« * 

** 


lows of the State of Delaware, with its principal place of business 
in the State of Missouri. 

(c) Defendant MoPac is a railroad corporation 

i 1 i 

organized under the laws of the State of Missouri, with its prin¬ 
cipal place of business in the State of Missouri. 

• i! i 

'i (d) Defendants Robert H. Craft ("Craft"), T. C. 

!■ , i 

Davis ("Davis") and Thomas F. Milbank ("Milbank") are citizens of 

I 

the State of Mew York. 

i 

\ i 

{ 

2. Plaintiff-intervenor Alleghany is a corporation 

■ organized under the laws of the State of Maryland. At all times 

I' • I 

complained of herein, Alleghany has been, and continues to be, 
the beneficial owner of a majority of the outstanding shares of 
Class B Common Stock of MoPac. Alleghany presently is the bene- 

jl , 

ficial owner of 21,243 of the 39,731 shares of Class B Common 

jj j 

Stock of MoPac outstanding. 

i 

3. Jurisdiction of the Court is based on diversity of 

) 

citizenship of the original parties. The amount in controversy is 

|i 

ipLn excess of $10,000. 

!| ! 

i 

4. (a) Th’s action is brought by plaintiff derivatively, 
pnd by plaintiff and by plaintiff-intervenor on their own behalf 

i! ; 

and on behalf of all other holders of Class B Stock of MoPac. 

i 

(b) The Class B Stock of MoPac is owned by 
approximately 1200 persons, and joinder of all of them is 

|l 

impracticable. The complaints herein present questions of law 
and fact common to the entire class, and the claims contained in 

! 

the complaints are typical of the claims of the class. The 

•I ' 

intervention as a plaintiff by Alleghany, the beneficial owner 

* 

of more than 52% of ^he outstanding Class B Stock of MoPac, 


* 







insures that plaintiffs will fairly and adequately protect the 


interests of the class. 


(c) The prosecution of separate actions by indivi¬ 


dual members of the class would create the risks of inconsistent 


or varying adjudicatJons which would establish incompatible 


standards of conduct for defendants, and of adjudications with 


respect to individual members of the class which would as a 
practical matter be dispositive of the interests of the other 


r.enbers of the class or substantially impair or impede their 


ability to protect their interests. Defendants ive acted and 

I 


refused to act on grounds generally applicable to the class. 


thereby making appropriate final injunctive relief with respect to 


the class as a whole. 


(d) The complaints herein raise questions of law 


and fact common to the members of the class which predominate 


, I 

over any questions affecting only individual members, and a class 


action is superior to other available methods for the fair and 


efficient adjudication of the controversy. 


Intervening P laintiff ' r, First Claim 


5. At all times complained of herein: 


(a) The capital stock of MoPac consists and has 


consistedgf tv/o classes, A and D. 


(b) There have been outstanding approximately 


1,850,000 shares of MoPac Class A stock and 3f,731 shares of 


MoPac Class D stock; as of December 31, 1971, there were outstand¬ 


ing 1,86-1,052 shares of MoPac Class A Stock and 39,731 shares of 


MoPac Class B stock. 


u 
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§ 


» 


(c) In all respects but name, MoPac Class A Stock 

I 

j is and has been a preferred stock. 

(d) MoPac Class A Stock is and has been limited 
I (i) in its dividend rights to a preferential noncumulative 

!; dividend not to exceed $5 per share in any calendar year, and 

■I 

(ii) in its right to share in the assets of MoPac in the event of 

liquidation to an amount not to exceed $100 per share plus up to 

l! 

'| $5 in dividends declared but not paid. 

I 

(e) MoPac Class B Stock is and has been the only 

I 

common stock of MoPac entitled to unlimited Darticipation in 

i! 

ji the earnings and equity. 

(f) MoPac Class B Stock is and has been entitled 
, to reasonable dividends out of MoPac's net income available for 
ji dividends after $5 per share has been paid on the Class A stock 

in any calendar year. 

(g) MoPac is and has been permitted to declare 
and pay dividends without limit as to amount on the Class B 

, Stock out of net income available for dividends, after $5 per 
share has been paid on the Class A Stock in any calendar year. 

(h) In the event of MoPac's liquidation, the 
Class B Stock is and has been entitled to all earnings and assets 

I 

! of MoPac after payment of debts and the limited preferences of 
the Class A Stock, without further participation by the Class A. 


| 

i! 


6. (a) Pursuant to MoPac's charter, each share of 

Class A Stock and each share of Class B Stock is entitled to one 

to 

vote for election of directors of MoPac. 

(b) Pursuant to MoPac's charter, each class is 
entitled to a class vote on certain subjects (including any 
propose] to change or alter in any way the preferences, qualifi¬ 
cations, limitations, restrictions or special or relative rights 
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V 


(of cither class of stock), but is not entitled to a class vote 
for election of directors. 

!! 

(c) At all times since 1962, defendant Mississippi 

!| 

lias owned and presently ov.’ns in excess of 52% of the outstanding 

i | 

Class A Stock of MoPac, constituting a majority of all the out¬ 
standing voting stock of MoPac. 

(d) By virtue of its said ownership since 1962 

of a majority of the outstanding voting stock of MoPac, defendant 
Mississippi since 1962 has had and continues to have the power to 
elect its nominees to MoPac's Board of Directors. 

(e) At all times since 1962, nominees of defendant 
•Mississippi in fact have been elected to and presently constitute 

'the entire MoPac Board of Directors. 

ij 

(f) At all times since 1962, a majority of members 

I 

of the MoPac Board of Directors also have been and presently are 
| directors and/or officers of defendant Mississippi. 

(g) By virtue of the foregoing, MoPac is and since 
1962 has been controlled by Mississippi, which presently is the 
owner of more than 60$ of MoPac's Class A Stock and of approxi- 

l mately 59% of MoPac's total voting stock. 


7. (a) tJone of the members of the MoPac Eoard of 

Directors owns any MoPac Class B Stock. 

(b) The members of the MoPac Board of Directors 
in the aggregate owned 9,594 shares of MoPac Class A Stock in 
1963 and presently own in excess of 11,^00 shares of MoPac Class 
A Stock. 

(c) At all times complained of herein, defendants 

j 

Craft, Davis and Milbnnk have been and presently are directors 
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of HoPqc. 

(d) Defendants Craft and Davis are n'embers of the 

!! 

.Executive Committee of the MoPac Board of Directors. 

(e) Defendant Craft is Chairman of the Finance 

,i 

Committee of the MoPac Board of Directors. 

j| 

(f) Defendants Craft and Milbank are directors of 
defendant Mississippi. 

(g) Defendant Craft is Chairman of the Board of 
iDirectors of defendant Mississippi. 


8. At all times complained of herein and presently: 

(a) The members of the MoPac Board of Directors, 

I 1 

!including defendants Craft, Davis and Milbank, have had and now 

■ 

have a duty to act in the interests of all shareholders of MoPac. 

ii 

(b) Defendant Mississippi has had and now has a 
duty not to utilize its voting control over the composition of 
MoPac 1 s Board of Directors in a manner which would cause MoPac 1 s 
directors not to act in the interest of all MoPac stockholders. 

1 

9. At the time of MoPac’s reorganization, Alleghany was 

! 

jthe owner of 48% of the outstanding common stock of MoPac, for 
which it received Class B Stock pursuant to the plan of ro¬ 
ll organization. 

I ® 

i 

10. (a) Since MoPac’s reorganization in 1955-1956, the 

1 net equity allocable to the 39,731 shares of Class B Stock has 

i 

increased so substantially that it now greatly exceeds the fixed 
| amount to which the preferred Class A Stock is entitled in the 
event of liquidation. 

(b) In 1956, MoPac (which then published only 
|unconsolidated financial statements), had a net equity of 
$224,544,774, of which $187,195,700, or 83.4%, was allocable to 
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I the then outstanding 1,871,957 shares of Class A Stock, and 
$37,349,074, or 16.61, was allocable to the 40,648 outstanding 

i! 

shares of Class B Stock. 

!i 

(c) During the period from 1562, when MoPac first 

'i 

published conso)idated financial statements, through 1971, the 
amount of MoPac's net worth, as reported by it to its stock- 

'! 

holders, allocable to the liquidation rights of the Class A Stock 
has remained constant (except for minor variations duo to 
fluctuations in the number of Class A shares outstanding), while 

the net worth allocable to the Class I) Stock has steadily grown a;; 

|l 

:i follov/a: 

I' 


1 


Total Hot 
Worth 

Met Worth 

Allocable to Class 

_A 

Net Worth 

Allocable to Class b 

; 

1962 

- 

$380,178,000 

$184,332,600 


$195,845,400 

1963 

1 

- 

395,894,282 

184,957,600 


210,936,682 

1964 

- 

<14,200,607 

185,620,100 


228,580,507 

i 

1965 

- 

429,825,000 

184,462,500 


245,362,500 

l 966 

- 

448,766,000 

185,297,700 


263,468,300 

| 

1967 

- 

471,072,000 

185,877,700 


285,194,300 

19 6 8 

- 

485,659,000 

186,157,700 


299,501,300 

j .19 69 

- 

497,937,000 

186,335,200 


311,601,800 

1970 

- 

510,010,000 

186,355,200 


323,654,800 

1 

1971 

1 

- 

517,860,000 

186,405,200 


331,454,800 



(d) At 

the end of 1962, 48% 

of 

MoPac's Met Worth 

was 

allocable to the 

Class A Stock and 52% 

to 

the Class B stock, 


but as a result of the growth in MoPac's net worth, by the end 
of 1971 only 361 of MoPac's net v/orth was allocable to the Class 
A Stock, while 64% was allocable to the Class B Stock. 

1 t 

:j 

11. (a) At the end of 1971 each share of Class B Stock 

represented beneficial ownership of over $8,300 of MoPac's net 
worth, while each share of Class A Stock represented only $100. 

|| 


• I 
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It 

1 

1 

1 

1 

(b) On June 30, 1072, MoPac Clans A Stock closed 


1 

1 

at $70 per share on the New York Stock Exchange. 


! 

(c) On June 30, 1972, HoPac's Class B Stock was 


I 

i 

; 

quoted over the counter at per share prices of$l,100 bid, $1,175 


.1 

| t 

asked. 


| 

(d) Because of the matters complained of herein, 


i 

1 

the market price of MoPac Class B Stock does not fully reflect 


jl 

Ij 

! 

the true value thereof. 

1 

l 


i 

12. (a) Since MoPac's reorganization in 1955-1956, its 


• 

i 

retained income has increased substantially. 


i 

i 

(b) In 1955, MoPac (which then published only 


) 

i 

unconsolidated financial reports) reported retained income 


i 

of $14,606,049. 


I 

(c) Since 1962, MoPac (which then published and 


1 

. i 

now publishes consolidated financial statements) reported to its 



shareholders the following retained income at the end of each 


i 

year: 


1 

1962 - $189,871,000 


• 1 

i 

1 

1963 - 205,308,000 


1 

i 

1964 - 223,318,000 


! 

1965 - 240,136,000 


) 

1966 - 258,678,000 



1967 - 280,677,000 



1968 - 293,535,000 4 



1969 - 306,081,000 


» 

1970 - 318,145,000 



1971 - 325,965,000 



(d) Since MoPac's retained income is in addition 

! 

i 

to assets sufficient to satisfy fully all liabilities of MoPac, 

I 

1 

i 

1 

1 

• 

j 

-8- 

i 

I 
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; including the maximum permissible distribution on Class A Stock 
in the event of liquidation, all $325,905,000 of IloPac's retained 
income at the end of .y&s allocable to the Class B Stock. 

I * 

13. (a) The growth in the net worth of MoPac since 

; ! 
its reorganization in 1955-195o has been in addition to substantial 
I ' I 

annual expenses for maintenance of and additions to the rail- 

I a I 

t 

road's line, structures and equipment. 

L 

(b) From 1955 through 1971, MoPac has reported to 

i 

its stockholders that it has made grocs capital expenditures of 

$876,416,723, an average annual investment of over $50 million. 
i I 

(c) The present condition of MoPac's plant, equip- 

|! i 

ijment, lines and facilities is excellent and is superior to most 
other Class I railroads in the United States. 

| 

14. (a) MoPac's annual net income after taxes has 

i 

grown substantially since its reorganization in 1955-1956. 

(b) In 1955, MoPac (which then published only 
unconsolidated financial statements) reported to its stock¬ 
holders net income after taxes of $14,595,039. 

(c) Since 1962, MoPac (which then published and 

! 

now publishes consolidated financial statements) reported to 
its stockholders annual net income after taxes as follows: 


187 
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1 

1962 - $22,250,000 



1963 - 24,958,000 


i 

i 

1964 - 27,472,000 



1965 - 26,301,000 


► 

1966 - 27,984,000 


j 

i 

1967 - 31,481,000 (including extraordin¬ 

ary net income item) 

1968 - 22,359,000 (including extraordin- 1 

ary net income item) 

1969 - 21,287,000 


1 

| 

• 

1 

1 

i 

1970 - 21,580,000 


1971 - 17,338,000 (including extraordin¬ 

ary net income item) 


l 

. 1 

1 

15. (a) In every year since 1956, MoPac's Board of 


Lk I 

Directors ha3 declared dividends on the Class A Stock. 


| 

l 

(b) During the years 1956 through 1963, the annual 

. 


i 

k 

dividends declared on MoPac's Class A Stock were less that $5 per 


F 

share, and no dividends were paid on the Class B Stock. 



(c) Commencing with 1964, annual dividends in the 



maximum permissible amount of $5 per share have been declared 


> 

on MoPac Class A Stock. The total amounts of these dividends. 



and their relation to MoPac's after tax net income, are as 


> 

1 

follows: 

l 

1 

» 

. 

i 

i 

1 

i 

t 

1 

1 

1 

1 

1 

t 

i 

i 

18«* 

ji 

i 

i 

i 

i 

i 
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I 


Total Dividends 


1 

Year 

Per 

Share 

Paid to Class A 
as Reported to 
Stockholders 


Percent of Net 
Income Paid 
to Class A 

i 

1964 

$5.00 

$9,263,000 


36% 

I 

1965 

5.00 

9,284, 00 


35% 

1966 

5.00 

9,243,000 


33% 

1967 

5.00 

9,283,000 


29% 

1 

1968 

5.00 

9,302,000 


41% 

1969 

5.00 

9,314,000 


44% 

1 

1970 

5.00 

9,317,000 


43% 

|i 

1971 

5.00 

9,319,000 


54% 

1 

i 1 

i 

i 

• 

| 


Average percentage of Net Income 
annually paiu in dividends to 
the Class A.39% 

1 

» 

i 

» 

16. Commencing with 1964, the Board of 

i 

Directors of 

'I 

MoPac has 

declared annual 

dividends of $5 per share on the MoPac 

j Class B Stock. The total 

amounts of these 

dividends, and their 

relation 

to MoPac's after 

tax net income, were as follows: 

Year 

Per 

Share 

Total Dividends 
Paid to Class ft 
as Reported to 
Stockholders 

r 

Percent of Net 
Income Paid 
to Class A 

1 

1964 

$5.00 

$199,000 


0.7% 

1965 

5.00 

199,000 


0.8% 

1966 

5.00 

199,000 


0,7% 

1967 

\ 

5.00 

199,000 

0.6% 

1968 

5.00 

199,000 


0.9% 

1969 

5.00 

199 ,000 


0.9% 

1970 

5.00 

199 ,000 


0.9% 

i! 

1971 

|| 

5.00 

199,000 


1.1% 

}l 

1 

17. (a) During 

the period 1964 

through 197x, the 


amount of MoPac's net worth allocable to the Class B Stock 









I 


*1 

consistently has exceeded the amount of net worth allocable to 

I 

the Class A Stock. 

(b) During the period 1964 through 1971, the amount 

!of dividends declared by the Board of Directors of MoPac on the 

!i , 

‘Class B Stock has totalled $1,592,000 while the amount of 

|dividends declared on the Class A Stock Las totalled $74,325,000. 

(c) During the period 1964 through 1971, the average! 
percentage of MoPac '3 net income after taxes declared on the 
Class B Stock has been 0.8^ while the average percentage declared 

on the Class A Stock has been 39%. 

(d) During the period 1964 through 1971, the MoPac 
Board of Directors has declared dividends on the Class A Stock 

1 which have been more than forty-eight times those declared on 


the Class B Stock, although during the same period the average 
interest of the Class A Stock in MoPac's net worth has been 41% 
and the interest of the Class B Stock more than 59%. 

18. MoPac must compute "Available Net Income" (herein- 

» 

i after "ANI") by offsetting certain fixed charges against income 
iiavailable for fixed charges, and must set aside certain portions 
' of ANI for capital expenditures and for mortgage bond sinking 
funds and, if earned, interest on debt obligations as fully set 

i forth in S 5.02 of Article V of MoPac's General (Income) Mort- 

! 

gage dated January 1, 1955. MoPac's annual net income is 
available for payment of dividends on its capital stock of both 
i classes to the extent that it exceeds the amounts thus required 
to be set aside from ANI. 


• * 

19. (a) During the year 1964 (when MoPac first began 

paying regular annual $5 dividends on its stock) through 19 7 1 


\ 



! 

1 


i 1 MoPac's net income available for dividends {' ’ deduc- 

I 

lltions referred to in paragraph 18) as reported i— its e ckhulders 

_ » 

was: 

1964 - $14,554,489 

j| 

1965 - 13,595,346 


1964 

1965 

1966 

1967 

1968 

1969 

1970 

1971 


15,291,799 

27,493,000 

13,606,000 

10,892,000 

13,403,000 

4,469,000 


(b) During the period 1964-1971, MoPac had annual 
and accumulated ANI after the deductions referred to in paragraph 
18 and after payment of maximum permissible dividends on the 
Class A Stock in the following amounts: 




Annual 

Accumulated 

1964 

- 

$ 5,291,489 

$40,296,000 

i 

1965 

- 

4,312,346 

44,409,000 

1966 

- 

6,048,799 

50,259,000 

1967 

- 

18,210,000 

68,271,000 

1968 

- 

4,304,000 

72,533,000 

1969 

- 

1,578,000 

73,111,000 

1970 

- 

4,086,000 

77,197,000 

1971 

- 

- 0 - 

72,531,000 


(c) During the period 1964-1971, the annual 

! 

$199,000 in dividends declared by the Board of Directors of MoPac 

I 

on the Class B Stock constituted the following percentages of 

MoPac’s accumulated net income available for payment of dividends 

l| 

on the Class B Stock: 
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r 

► 


1964 

0.5% 

1965 

0.4% 

1966 

0.4% 

1967 

0.3% 

1968 

0.3% 

1969 

0.3% 

1970 

0.3% 

1971 

0.3% 

Average - 

0.35% 


20. Since 1964, when the Board of Directors of MoPac 

i 

began declaring dividends of $5 on both the Class A and Class B 

ii 

,Stocks in each year which totalled $9,250,000 on the Class A and 

i 

||$199,000 on the Class B, MoP-c's tota] retained incoiae on a con¬ 
solidated basis as reported to the stockholders has risen fro'.. 
,$223 million in 1964 to over $325 million in 1971, and jPac's 
unappropriated retained income, on an unconsolidated basis, 

;as reported to the Interstate Commerce Commission, rose from 
j$71 million in 1964 to $108 million in 1971. 


21. Since 1964 when the Board of Directors of MoPac 
began declaring $5 in dividends in each year on both the Class A 

; I 

and Class B Stocks, and limiting the Class B to $199,000 per 

j i 

year while paying approximately $9,250,000 per year to the 
jflass A Mopac has, at the end of each year, reported tc its 

stockholders in excels of $97,000,000 in cash, temporary cash 

ii 

investments, special deposits and accounts receivable, on a 
consolidated basis, as follows: 
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Temporary 


Year 

Cash 

Cash 

Investments 

Special 

Deposits 

Accounts 

P.eceivable 

1 

Totals 

1964 

$17,937,000 

$53,049,000 

$12,109,000 

$29,637,000 

$112,732,000 

1965 

10,222,000 

69,693,000 

8,829,000 

28,665,000 

117,409,000 ! 

1 

19C6 

19,194,000 

40,074,000 

11,744,000 

29,275,000 

100,287,000 

1967 

27,344,000 

30,916,000 

9,036,000 

38,885,000 

106,181,000 1 

1968 

25,112,000 

14,749,000 

8,824,000 

48,383,000 

97,068,000 

1969 

25,410,000 

15,641,000 

9,831,000 

57,760,000 

108,642,000 

1970 

19,849,000 

32,925,000 

9,063,000 

51,959,000 

113,796,000 

1971 

23,843,000 

42,126,000 

8,320,000 

51,091,000 

125,388,000 


22. Since 1964, the Board of Directors of McPac, includ- 

| ^ j 

ing defendants Craft, Davis and Milbar.k, has failed and refused 
! to declare dividends in excess of $5 per share on the Class B 

i| 

| Stock of Mopac and has arbitrarily limited dividends on the Class 
B stock to the maximum permissible per share dividend payable on 
the Class A Stock, despite the aforesaid enormous differences in 
equity and value between the two classes. 

23. There has been no business justification for the 

i continued failure since 1964 by MoPac's Board of Directors to 

| 

I declare dividends on the Class B Stock beyond the nominal amount 
of $199,000 per year. 

24. The arbitrary failure since 1964 by the Board of 
Directors of MoPac to pay reasonable dividends to MoPac's Class 
B stockholders was part of an unlawful scheme by defendant 

Mississippi, which controls MoPac's Board of Directors, to benefit 

t; ; 

Mississippi and the other Class A stockholders, including directors 

|j 

of MoPac, at the expense of the Class B stockholders. 

25. Defendant Mississippi and the Board of Directors of 
MoPac, including defendants Craft, Davis and Milbank, have breached 



I their fiduciary duties to MoPac and the Class D stockholders of 


!MoPac. 

26. The arbitrary failure since 1964 to pay reasonable 
ll dividends to MoPac's Class B stockholders v;ill continue unless 
enjoined. 

<? 

1 27. Intervening plaintiff has no adequate remedy at 

: 

I 

law. 

Intervening Plaintiff's Second Claim 

jj 28. Intervening plaintiff repeats and realleges the 

I allegations contained in paragraphs 1 through 27 (including 
'subparagraphs) hereof. 

i .... 

29. Commencing in or about 1959, defendant Mississippi 
began tc purchase Class A Stock of MoPac for the purpose of 

jl 

i acquiring voting control ot MoPac. 

30 By the end of 1962, defend;int Mississippi had ac- 
i quired a majority of the outstanding shares of MoPac Class A . 

| stock, and since that time it continuously has had and continues 

I 

.to have voting control of MoPac. 

I 

31. Defendant Mississippi has continued to acquire 
^shares of MoPac Class A Stock and presently owns in excess of 
60% of the outstanding Class A Stock of MoPac. 

I 

32. Defendant Mississippi ovms no shares of Class B 

| 

:Stock of MoPac. 

j 

33. Prior to December 1963, defendant Mississippi and 

|l 

its then chief executive officer, William G. Marbury ("Marbury') 

I 

entered into a conspiracy with the members of the Board of 

II 

!Directors of MoPac to cause the owners of MoPac Class B Stock to 
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j! surrender their shares for less than the true value thereof, and 

■ 

thereby benefit defendant Mississippi and other owners of MoPac 

J 

Class A Stock. 


34. (a) ri.rsuant to said conspiracy, in 1963 defendant 

I! 

Mississippi caused the Board of Directors of MoFac, including 
Defendants Craft, Davis and Milbank, to adopt a scheme which, if 

il 

carried out, would appropriate for defendant Mississippi and the ; 

I 

other Class A stockholders of MoI'ac, more than 95% of the equity 

.owned by the Class B Stock of MoPac. 

* 

(b) The aforesaid scheme involved formation of a 
i ! nev/ corporation and the consolidation of MoPac with the Texas and 

Pacific Railway Company, which was then 83% owned by MoPac. 

jj 

(c) The aforesaid scheme involved issuance of the 

'l 

'same number of shares of stock in the new corporation for each 

I outstanding share of MoPac Class A and Class B Stock, despite the 

II i 

1 1fact that MoPac Class B Stock then had per share equity more than 

| 52 times greater than Class A, and despite the fact that MoPac 
Class B Stock\was then traded at a price per share many times 

■i 

i greater than MoPac Class A Stock. 

(d) The aforesaid scheme involved denial of the 

1 right to a class vote with respect to a merger or consolidation. 

(e) The effect of the aforesaid sche * if carried 
lout, would have been to deprive the holders of MoPae Class B Stock 

of more than $200 million of equity in MoPac, most of which would 

I 

1 have gone to defendant Mississippi, the owner of a majority of the 


Class A Stock. 


(f) The aforesaid scheme was not abandoned by 


defendant Mississippi and the 1 ,ard of Directors of MoPac, includ- ^ 

'I 

ing defendants, Craft, Davis ar.d Milbank, until the United States 

I 

Supreme Court unanimously held in 1967, 386 U.S. 152, that the 


V 
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I 

I 

i 


11 
i; 


I 




scheme illegally violated the rights of the holders of MoPac's 

] 

Class B Stock. 


tj (g) After remand by the United States Supreme Court 

II 

||the District Court (E.D. Mo.; Meredith, J.) found on January 12, 

!| 

|1968 that the aforesaid scheme was inherently unfair to the Class 
IB shareholders and "would have taken from the B stockholders an 



I;equity in excess of $200,000,000 and given it to the A stock- 
! iholders." 


35. (a) Further pursuant to said conspiracy to benefit 

defendant Mississippi at the expense of the Class B stockholders 
|by causing the owners of the Class B Stock to surrender their 
shares at less than fair value, the defendants, notwithstanding 

!! 

their fiduciary duties toward all the stockholders of MoPac, have 
attempted to depress the market value of the Cj ss B Stock Dy 

publicly denigrating its value. 

Il 

I 

(b) In 1963, Mississippi's and MoPac's then chief 
executive officer, Marbury, stated for publication in "Forbes" 
magazine that the Class B Stock is a "second-class stock." 

(c) On December 12, 1963, Marbury characterized 

i 

ithe Class B Stock as "second best" and a second-c 1 ss stock in a 

II 

|l 

|Jspeech to a group of securities analysts in Mew York City. 

i 

(d) On o' er occasions, the jircumstanccs of which 
are fully known to defendants and not to intervening plaintiff, 

j J 

Marbury made similar derogatory statements to the financial 

' I * 

press and others (e.g;., anyone is "crazy" to pay the market price 
] for Class B Stock), as has Downing B. Jcnks, Chief Executive Offi- 
cer of MoPac and President of Mississippi (e.^, MoPac Class B 


jStock "isn't worth" the market price at which it sells). 

,1 

i 

I 
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36. (a) Pursuant to said conspiracy, MoPac's Board of 

Directors lias failed and refused to pay fair and reasonable 

li 

dividends on MoPac's Class B Stock. 

(b) Notwithstanding the facts that the Class D 

'| ’ , 

stockholders at the end of 1971 are the beneficial owners of over J 

.1 

j64t of MoPac's equity and that MoPac has, as alleged in par~ iraph . 

I f 

i18, $72,531,000 available for dividends for the Class B, MoPac's 
i Management paid a total of $199,000 individends to the Class B 
stockholders, while paying $9,250,000 to Class A stockholders 

whose interest is less than 36t of the equity. 

J | I 

(c) The decision to limit the C^ass B Stock to the 

Ij ‘ 

level of $5 in dividends per share has not been made because of 

V'ona fide business considerations, but has been made pursuant to 

1 


!said conspiracy, in order to depress the market value of the 

!l i 

ijclass B Stock and to induce the holders of the Class B to surrender 

j « 

their stock at less than its actual value, and thereby benefit 
defendant Mississippi and the other holders of Class A Stock. 


37. The aforesaid conduct by defendant Mississippi and 
by MoPac's Board of Directors, including the defendants Craft, 
Davis and Milbank, constitutes a fraud on the Class D stockholders 
and has caused and is causing them grave and irreparable injury 
in denying them dividends to which they are entitled and in 
jdepressing the value of their stock. 


■ i 


J 


38, 


Said fraudulent conduct is continuing and will 


continue unless enjoined by this Court. 

i 

39. Plaintiff- intervenor has no adequate remedy at law. 


Intorvcr. ing Plaintiff's Thir d Claim 

40. Intervening plaintiff repeats and realleges the 
allegations contained in paragraph 28 through 3H (including sub- 
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iparagraphs) hereof, and further alleges that: 


41. In furtherance of the conspiracy to cause the 
owners of MoPac Class B Stock to surrender their shares for less 
!j than the true value thereof, the defendants, together with Mnrbury 
; : and the Boards of Directors of MoPac and Mississippi, by means of 

interstate commerce, the mails and the facilities of national 

ij 

jsecurities exchanges, have engaged in a continuous course of 

,i 

manipulative and deceptive conduct. This conduct includes, inter 
alia, the making of untrue statements of material fact, and 

I * t r 

omissions to state material facts necessary in order to render 
ilstatements made by them not misleading. This course of conduct 
has operated as a fraud and deceit both upon the plaintiffs and 
the Class B stockholders represented by them, and upon those 

members of the investing public at large who bought and sold 

i 

shares of MoPac A and B Stock during that period. This conduct 
commenced prior to 1963 and continues to the present. 


42. As part of said course of manipulative and decop- 
; tive conduct the defendants and their aforedescribed co-consnira- 
toru performed each of the acts described in paragraphs 34 through 
36 (including subparagraphs) above. 

I 

t| In addition: 


43. The defendants and their aforesaid co-conspirato-s 

! 

i have caused to be distributed to the stockholders of MoPac, 

through the mails and in interstate commerce, annual reports, and 

j . 

various other writings and communications containing false and 
misleading statements of material facts, and omissions of material 

I 

facts, including the following: 


j 

I 

I 








4 


• 1 

*1 

t 

i 

i 

i 

i 

1 

1 

1 

(a) a statement that MoPac’s plan for consolida¬ 

• 

tion with the T & P would produce economies of operation when 

I 

. 

1 

defendants knew that no substantial economies of operation could 

1 

1 

j 

be realized from the plan; 

1 

(b) failure to disclose that the true motive of 

• 

defendants and of all the directors of tloPac, in proposing said 

| 


plan, was to appropriate almost 98» of the equity of the Class B 

It 

: 

Stockholders to the Class A Stock; 

• •! 

i 

(c) Statements showing annual per-share earnings 

l! 

for the Class A Stock as $6.72 in 19G1, $12.07 in 1962, $13.34 

i 

+ 

in 1963, $13.66 in 1964, <14.26 in 1965 and $14.43 in 1966, 

i 

whereas in fact, as found by the United States Supreme Court and 

• 

af; specified in MoPac’s charter and as defendants well knew, the 

i 

Class A Stock is limited to a maximum dividend right of $5 per 

i 

year as and if declared, and has no equity rights whatsoever beyond 

• 

the stated value of $100 per share, amounting in total to approxi¬ 


mately $185,000,000 for all Class A shares, which amount was more 


than covered by the surplus account of the corporation during the 

1 

aforesaid years; 

9 

<d) failure, during the same years aforesaid in 


1 subparagraph (c) above, to state any earnings per share whatsoever 


for the Class 3 Stock, which is the sole stock entitled to share 

• 

in the residual equity of the corporation, clearly including all 


annual earnings over and above $5 per share of Class A Stock. 


(e) failure, for the years 1967 to the present. 


to report any per share earnings whatsoever for any of McPac’s 

• 

stocks, despite the opinion of the Accounting Principles Board 

! ! 


• that such information is highly significcint to investors and 


should be prominently reported in financial statements. 

• 

:! 

1 ! 


! 

; 1 
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ll 

(f) failure to report to MoPac's stockholders and 
the investing public that the reason for MoPac's discontinuance 
of its past practice of reporting earnings per share of Class A 
I stock by attributing all earnings to the Class A and none to the 
1 Class B was that the Securities and Exchange Commission had in- 

I formed MoPac that such reporting was incorrect and improper. 

! | 

ji 

44. Had the earnings figures referred to in subpara¬ 
graphs (c) and (d) been correctly and honestly stated, they would 
have shown the following earnings per share of Class B Stock for 
: each of the years 1961 through 1966: $80.50 in 1961, $326 in 1962, 
$333 in 1963, $405 in 1964, $428 in 1965 and $441 in 1966. 


45. The foregoing conduct was part of a plan and con- 

|i 

ispira' conceived and carried out by defendants and their co-con¬ 
spirators, to create an impression in the minds of the Class B 
shareholders and the investing public at large, by means of mis- 
reporting earnings and withholding dividends and otherwise, that 
the Class B Stock was far less valuable than was the fact, in 


: order thereby to drive down the market price of the Class B and 
enable defendants to force its surrender, purchase it and destroy 
its equity in MoPac. 


46. During the period of said conspiracy, defendants 
Mississippi and T. C. Davis bought and sold shares of MoPac's 

1 

Class B Stock. 

47. During the period of said conspiracy, plaintiff 

I 

Alleghany made purchases of MoPac Class B Stock. 


i| 


48. The aforesaid conduct of defendants and their co- 

' i . 

iconspirators was and is in violation of state and federal statutes 
'(including section 10(b) of the Securities Exchange Act of 1934) 
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land their common law fiduciary duty. 


WHEREFORE, plaintiffs pray for judgment: 

(1) Directing that MoPac, through its Board of 

Directors, declare and pay fair and reasonable dividends on the 

Class B Stock for the year 1964 and for each of the years there- 

j!after through 1971 with interest thereo- from the time when such 

dividends should have b'en paid; or, in the alternative, awarding 

plaintiffs and all members of the class represented by them, 

'damages against each of the defendants in the amount of the injury 
|i , 

!suffered by them during the years 1964 through 197a as measured 

* 

ijby the amount of reasonable dividends withheld by defendants 

ii 

(pursuant to the fraudulent scheme complained of herein, with 

l! 

j| interest thereon from the time when such dividends should have 
_een paid; 

(2) Enjoining the defendants, temporarily and perma¬ 
nently, from inequitably refusing to declare and pay fair and 

reasonable dividends on the Class B Stock in the future, and 
directing defendants to cause fair and reasonable dividends to be 

paid on the Class B Stock in the future; 

(3) Awarding plaintiff-intervenor its cost and expenses 

of this action, including reasonable attorneys fees; 

(4) Retaining jurisdiction of this action for such 

| 1 

j|period as may be necessary in order to assure compliance with the 
'I Court's order; 

(5) Granting plaintiff-intervenor such other ?nd 
|further relief as may be just and equitable. 


July 14, 1972 


DONOVAN LEISURE NEWTON & IRVINE 


By_ 


A Member of the Finn 

Two Wall Street 

New York, New York 10005 

(212) 732-4100 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


BETTY LEVIN, ALLEGHANY CORPORATION, 
and ROBERT LeVASSEUR, 


Plaintiffs, 


-against- 


MISSISSIPPI RIVER CORPORATION, 
MISSOURI PACIFIC RAILROAD COMPANY, 
ROBERT H. CRAFT, T. C. DAVIS and 
THOMAS F. MILBANK, 

Defendants. 


67 Civ, 5095 (EW) 

STIPULATION OF 
SETTLEMENT _ 


WHEREAS the above-entitled action was brought by 
plaintiffs Betty Levin (hereinafter "Levin"), Alleghany 
Corporation (hereinafter "Alleghany") and Robert LeVasseur 
(hereinafter "LeVasseur"), holders of Class B Stock of the 
Missouri Pacific Reilroad Company (hereinafter "MoPac"), on 
behalf of themselves and all other holders of MoPac Class B 
Stock (the "Class"), and by plaintiffs Levin and LeVasseur 
derivatively on behalf and in the right of MoPac against 
defendants Mississippi River Corporation ("MRC"), the holder 
of a majority of the outstanding Class A Stock of MoPac, 
MoPac, Robert H. Craft, Thomas F. Milbank and T. C. Davis, 
directors of MoPac and/or MRC; and 

WHEREAS the complaints and amended complaints 
filed by all three plaintiffs charge, in substance, that 
dividends declared and paid by MoPac on the Class B Stock 
through 1971 have been and are unreasonably and unjustifiably 
low, that Mississippi has through 1971 misused its voting 








control over MoPac's board of directors in furtherance of a 
plan and conspiracy with said directors to improperly favor 
Mississippi and other Class A stockholders at the expense of 
the Class B stockholders and to "freeze out" the Class B 
stockholders, and that such conduct will continue unless 
m enjoined by the Court; the complaints ask the ourt to direct 

MoPac to pay reasonable dividends for past years through 1971 

a 

to all Class B stockholders, plus interest thereon, that 
'loPac be directed to pay reasonable dividends on the Class B 
Stock in the future, and that plaintiffs be awarded their 
costs, expenses and reasonable counsel fees incurred in 
prosecuting this action; Plaintiffs Alleghany and Levin claim 
# that MoPac and MRC have violated Section 10(b) of the 

Securities Exchange Act of 1934 and Rule 10b-5 promulgated 
thereunder by issuing public statements for the purpose of 
depressing the market price of MoPac Class B Stock; and in 
addition to these claims on behalf of the class, plaintiffs 
Levin and LeVasseur also assert derivative claims on behalf 
of MoPac; and 

6 WHEREAS the defendants have appeared and answered 

and have denied the material allegations of the complaints 
and amended complaints and asserted that the claims alleged 
by plaintiffs therein are without merit and are barred in 
whole or in part by affirmative defenses; and 

WHEREAS the Court, by Order of October 9, 1968, 
has determined that this action is properly maintainable as a 
® class action on behalf of the Class pursuant to Rule 23(a), 

(b)(1) and (b)(2) of the Federal Rules of Civil Procedure and 
that plaintiffs are proper representatives of the Class; and 

WHEREAS the plaintiffs and the defendants are con¬ 
vinced that the recapitalization of MoPac is desirable to 
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promote the welfare of MoPac and of all of its stockholders 

and to remove friction between different classes of stock- 
holders; and 

WHEREAS in order to put to rest the controversy 
between plarntiffs, and all other stockholders of MoPac on 
whose behalf this action was brought, and defendants, to 
obtain total and final settlement of all claims against 
defendants arising out of the purported acts alleged in the 
complaints,and to avoid further expense, inconvenience and 
the distraction of burdensome and protracted litigation.the 
parties hereto desire to settle, compromise and terminate 
this action and all claims asserted therein and any , nd ,u 
other claims against the defendants, which are based upon, 
or could be based upon, or arise from, any of the matters 
alleged in the complaints, regardless of the legal theory 
upon which they are based; 

HOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED, 
subject to the approval of the Court pursuant to Rules 23 
and 23.1 of the Federal Rules of civil Procedure, that an 
order and final judgment may be entered by the Court in 
accordance with Section 1.5 of the Settlement Agreement 
annexed hereto as Exhibit A and incorporated herein by re¬ 
ference (hereinafter "Settlement Agreement"), that all claims 
sserted in this action, and any and all other claims against 
the defendants, which are based upon, or could be based upon, 
or arise from any of the matters alleged in the complaints, 
regardless of the legal theory upon which they are based, 

shall be dismissed with prejudice and settled, upon the 
following terms: 
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• 1. Promptly after execution, this Stipulation of 

Settlement will be submitted to the Court with the request 
that it be approved pursuant to Rules 23 and 23.1 of the 
Federal Rules of Civil Procedure as fair and reasonable to 

• the Class and to MoPac and with a form of Order, a copy of 

which is annexed hereto as Exhibit B, providing that a hearing 
be held to determine whether the settlement is adequate, 

• proper, fair and reasonable, and providing that notice, in 

the form annexed to the proposed order as Exhibit 1, shall be 
printed or otherwise reproduced and mailed to all stockholders 

° f MoPac ' and that notice in the form annexed to the proposed 
order as Exhibit 2 shall be published, pursuant to Rules 23 
and 23.1 of the Federal Rules of Civil Procedure, the expense 
of such publication, reproduction and mailing to be paid 
p jointly by MoPac and MRC. 

2. Upon approval of this settlement by the Court, 
an order and final judgment may be entered herein approving the 
^ settlement, adjudging the terms thereof to be adequate, proper, 

fair and reasonable and directing consummation of the settle¬ 
ment in accordance with its terms and provisions, dismissing 
the complaints herein on the merits with prejudice and with- 
) out costs to any party, except as specifically provided in 

this Stipulation or the Settlement Agreement. 

3. Upon approval by the Court of this settlement, 

^ it shall be consummated pursuant to the terms of this Stipu¬ 

lation and the Settlement Agreement. 

4. The plaintiffs and the defendants will use 
their best efforts to obtain the Court's approval of the terms 

) of settlement contained in this Stipulation and the Settle¬ 

ment Agreement. 

-4- 
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5. In the event that the Settlement Agreement is 
duly terminated hy one of the parties thereto pursuant to 
section 7.7 thereof, this Stipulation may be terminated by 
written notice to all of the parties hereto, and any party 
may thereafter apply to the Court as provided in Section 7.9 
of the Settlement Agreement to vacate the judgment entered 
pursuant to paragraph 2 of this Stipulation, which 
application will not be opposed by any party to this 
Stipulation. 

6. Nothing incident or relating to the subject 
matter of this Stipulation or the Settlement Agreement, oral 
or written, including but not limited to negotiations and 
public announcements, may be used by any party against any 
other party in this action or in any other action, other than 
one to enforce rights and obligations created by or arising out 
Ot the Settlement Agreement or this stipulation. This 
limitation shall survive the termination of the Settlement 
Agreement or of this Stipulation. 

7. The plaintiffs agree that if dividends declared 
for any period between the date of the Settlement Agreement 
and the Effective Date as defined in section 1.4 of the 
Settlement Agreement are declared as contemplated by Section 
f-4 of the Settlement Agreement, they will make no objection 
to the reasonableness of such dividends. 

8. Airer the entry of a final judgment approving 
the terms of the settlement contained herein, and after said 
9 t is no longer subject to appeal, counsel for plaintiffs 
levin and LeVasseur will apply to the Court for allowances 
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Of attorney,. fees and expenses ^ ^ ^ 

r inciudin9 the uti9atio " «*•—* 

V ' , and 

v. ^1 ^, Fuel _ 

tt'c 162 <196,) - PUlntlff 

ourt at such time for reimbursement of attorneys' 
oos ana expenses aetualiy incurred by it i„ this action as 
Pfovi ed in section 7.10 of the Settlement Agreement. MoPac 
and MRC ^ -ey will not oppose the 

:rV f allOUanCeS ” hiCh in thair )Ud ^“ ™ tenable, 
7" fcation is made without prejudice to their position 

^ — -e Missouri fixation 

described above which they may choose to oppose. Any 

auowances awarded and not subject to a further appeal shall 
be paid by MoPac and MRC. 

9. This Stipulation of Settlement is not and 

shall not be construed *0 be either • 

ther an admission by defend- 

Of the validity of any of the claims asserted in the 
complaints or of their liability for any thereof, or of any 
wrongdoing whatsoever, or an admission by plaintiff, of any 

“ ° £ ^ the ” allegations. and any statements or 

~ts made on behalf of any plaintiff or defendant at 

; SattU ” ant he “ i " 9 “ *» — « the settlement shall 
serve as evidence to he used in any way i„ a „y suhseguent 

1. proceeding or hearing in this action or in any other 
action or proceeding between the parties hereto. 
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10. If the settlement herein proposed is not 

approved by the Court, this Stipulation of Settlement (except 

for paragraphs 6 and 9 hereof) and all proceedings hereunder 

shall be considered as cancelled and void and shall be of 

no force or effect, and all parties to this action and 

Stipulation shall stand in the same position without prejudice 

as if the Stipulation and application had not been made and 

submitted to the Court for its consideration and approval. 

Dated: New York, New York 

December !$', 1972 


ORANS, ELSEN & POLSTEIN DEWEY, BALLANTINE, BUSHBY, 

PALMER & WOOD 


fi y. 


.'^Uq{0.-P 


Li- 


(A Member of the Firm) 
Attorneys for Plaintiff 
Betty Levin 

One Rockefeller Plaza 

New York, New York 10020 
. : 12) 586-2211 



(A Member of the Firm) 
Attorneys for Defendant 
Mississippi River Corporation 
140 Broadway 

New York, New York 10005 
(212) 344-8000 


DONOVAN LEISURE NEWTON & 
IRVINE 

Qa [_ Jduj 

/a Member of the Firm) 
Attorneys for Plaintiff 
Alleghany Corporation 
2 Wall Street 

New York, New York 10005 
(212) 732-4100 


POMERANTZ, LEVY, HAUDEK & 
BLOCK 

BV h 

(A Member of the Firm)' 
Attorneys for Plaintiff 
Robert LeVasseur 

295 Madison Avenue 

New York, New York 10017 
(212) 532-4800 


SULLIVAN & CROMWELL 


(A Member of the Firml^ 
Attorneys for Defendants/ 
Missouri Pacific Railroad 
Company, Robert H. Craft, 
T.C. Davis and Thomas F. 
Milbank 

48 Wall Street 

New York, New York 10005 
(212) HA 2-8100 
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SETTLEMENT AGREEMENT 


THIS AGREEMENT, dated as of December/ 4 ^"^ 1972, 
by and between ALLEGHANY CORPORATION ("Alleghany"), a 
Maryland corporation, MISSOURI PACIFIC RAILROAD COMPANY 
('MoPac"), a Missouri corporation, and MISSISSIPPI RIVER 
CORPORATION ("MRC"), a Delaware corporation. 

WITNESSETH : 

WHEREAS, Alleghany, Betty Levin ("Levin") and 
Robert LeVasseur ("LeVasseur") (collectively, "Plaintiffs"), 
all of whom are Class B stockholders of MoPac, are maintaining, 
in the United States District Court for the Southern District 
of New York ("the Court"), an action ("the Action") entitled 
Levin, et al. v. M ississippi River Corporation, et al.. 67 
Civ. 5095 (EW), against MoPac and MRC, and also against Rob-rt 
H. Craft, T. C. Davis and Thomas F. Milbarik, who arc directors 
of MoPac and/or MRC, (collectively, "Defendants"); and 

WHEREAS, Alleghany, Levin and LeVasseur are main¬ 
taining the Action on behalf of themselves and all other class 
B stockholders of MoPac, and Levin and LeVasseur are also 
maintaining the Action derivatively on behalf of MoPac; and 
WHEREAS, Defendants deny the material allegations 
made against them in the Action and assert that the claims 

- 1 - 
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alleged by Plaintiffs therein are without merit and are 
barred in whole or in part by affirmative defenses; and 
W'EREAS, the parties hereto are convinced that 
the recapitalization of MoPac is desirable to promote the 
welfare of MoPac and all of its stockholders and to remove 
friction between different classes of its stockholders; and 
WHEREAS, in order to put to rest the controversy 
between Plaintiffs, and all other stockholders of MoPac on 
whose behalf the Action was brought, and Defendants, and to 
avoid further ex] r.nse, inconvenience and the distraction of 
burdensome and protracted litigation, the parties hereto 
desire to settle and compromise t.he Action and all claims 
asserted therein; and 

WHEREAS, Alleghany beneficially owns 21,243 shares, 
or approximately 53 percent, of the 39,731 shares outstanding 
of Class B stock of MoPac, and MRC beneficially owns 1,153,395 
shares, or approximately 62 percent, of the 1,864,052 shares 
outstanding of Class A stock of MoPac; and 

WHEREAS, pursuant to order of the Interstate Commerce 
Commission, the Class B stock beneficially owned by Alleghany 
is held by Franklin National Bank ("Franklin") as voting 
trustee, and is held of record either by Franklin or by a 
nominee or nominees thereof; 

NOW, THERE'ORE, in consideration of the premises 
and of the mutual covenants hereinafter set forth, the parties 
hereto agree as follows: 












. Recapitalization, Tender Offer and Dismissal of the Action . 

1.1 Recapitalization . As promptly as practicable 
after approval by the Court of the terms of settlement con¬ 
tained herein, and after clearance, if necessary, of proxy 
materials by the Securities and Exchange Commission (which 
clearance MoPac will use its best efforts to obtain as promptly 
as practicable after such approval by the Court), MoPac shall 
cause a meeting of its stockholders to be duly held, at which 
it shall submit to such stockholders for their approval, pur¬ 
suant to the applicable laws of the State of Missouri and 
pursuant to the requirements for such approval set forth in 
Section 5.1(a) herecf: (a) the Plan of Recapitalization (the 

"Plan of Recapitalization") annexed hereto as Exhibit A and 
(b) an amendment (the "Amendment") to MoPac's Articles of 
Association in the form annexed to the Plan of Recapitalization. 
The Plan of Recapitalization provides for the recapitalization 
of MoPac on the following terms: 

(a) The creation of a new class of 2,000,000 
shares of $5 Cumulative Preferred Stock, without par 
value, ("Preferred Stock"), each such share to be 
entitled to one vote, to a dividend preference of 
$5 per annum, and to a preference of $100 in the 
event of the liquidation, dissolution or winding-up 
of MoPac, and each such share to be convertible, at 
the option of the holder, into o.ie share of Common 



* 


Stock (as defined in (b) below) at*any time after 
one year following a final and effective order of 
the Interstate Commerce Commission (as defined in 
Section 5.1(b) hereof) authorizing the issuance of 
the Preferred Stock and the Common Stock, and to be 
redeemable, at the option of the Company, for $100 
at any time after December 31, 1975; and the conv- r- 
sion of each share of MoPac Class A Stock outstanding 
on the "Effective Date" (as defined in Section 1.4 
hereof) into one share of Preferred Stock. 

(b) The creation of a new class of 3,000,000 
sharesof Common Stock, without par value, ("Common 
Stock"), each such share to be entitled to the rights 
set forth in the Amendment; and the conversion of each 
share of Morac Class B Stock outstanding on the 
Effective Date into 16 shares of Common Stock and 
$850 in cash. 

1.2 Tender Offer . For a period of 15 business 
days, inclusive, commencing on the first business day 
after the Determination Date (as defined in Section 1.4 
hereof) and subject to the terms below provided, 

MRC shall offer to purchase, on the Effective Date, 
for $100 per share, such shares of MoPac Common 
Stock as are tendered to MRC. If fewer than 400,000 
such shares are tendered, MRC shall be obligated 
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to purchase all of such shares so tendered. If 400,000 
or more of such shares are so tendered, MRC shall be obli¬ 
gated to purchase 400,000 of such shares and may purchase, 
at its option, any additional shares so tendered. Should 
MRC elect to purchase less than all of the tendered shares, 
the shares purchased by MRC shall be purchased as nearly as 
may be pro rata, disregarding fractions, according to the 
number of shaves tendered by each person tendering shares. 
Alleghany agrees that all shares of Common Stock issuable 
on the Effective Date in exchange for shares of Class B 
Stock beneficially owned by Alleghany will be tendered to MRC. 
MRC shall notify Alleghany two days prior to the Effective 
Date of the number of Alleghany shares it will purchase. 

1.3 Mannei of MakingJ?end-rs. On the first busi¬ 
ness day after the Determination Date, MRC shall cause to be 
marled (i) to each record owner of MoPac Class B Stock at the 
close of business on the Determination Date, other than record 
owners of Class B Stock beneficially owned only by Alleghany, 
and (u) to Alleghany, a form or forms, approved by the Court, 
which shall (A) contain the tender offer by MRC provided for in 
Section 1.2 hereof and (B) provide appropriate means for 
such record owners and Alleghany to indicate how many, if 
any, of the shares of Common Stock issuable thereto (or in 
the case of Alleghany, issuable to Franklin or its nominees) 
on the Effective Date are to be tendered to MRC. Such forms 
shall contain the name and address of an exchange agent to 
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be selected by MoPac ("Exchange Agent") to whom such forms 
shall be returnable. An election to tender shares of 
Common Stock to MRC shall be effected by the delivery to 
the Exchange Agent no later than the close of business on 
the last day of the tender offer, of forms appropriately 
filled out to reflect such tender, duly executed by the 
record owner making the same or by Alleghany, accompanied 
by certificates, duly tendered, representing all of the 
shares of Class B Stock owned of record by such record owner. 

1.4 Determination Date and Effective Date . The 
Determination Date shall be the third business day after the 
last of the conditions contained in Sections 5.1 and 5.5 
hereof has been fulfilled. The Effective Date shall be the 
fifth business day following the completion of the tender 
offer described in Section 1.2. 

1.5 Dismissal of the Actio n. Subject to Sections 
7.9 and 7.10 hereof, order and judgment dismissing the Action 
as to all Defendants with prejudice, and without costs to 
any party except as contemplated by this Agreement, may be 
entered by the Court as soon as possible after the approval 
by the Court of the terms of this Agreement. 

2. Warranties a ^ d Representations of MoPac . 

MoPac hereby warrants and represents, for the bene¬ 
fit of Plaintiffs and all other persons who are stockholders 
of MoPac (a) as of the date of this Agreement or (b) as of 
the Effective Date, as follows: 
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2.1 Authority . This Agreement has been duly 
autho;ized, executed and delivered by MoPac and constitutes 
a binding agreement of MoPac; and, subject only to approval 
by the Court of the terms of this Agreement, and to fulfill¬ 
ment of the conditions contained in Sections 5.1(a) and 5.1(b) 
hereof, MoPac has full power and authority to consummate the 
transactions contemplated hereby. 

2.2 Due Issuance . The shares of MoPac Preferred 
Stock and Common Stock to be issued pursuant to •‘■he Plan of 
Recapitalization, when so issued, will have been validly 
authorized and issued by MoPac and will be fully paid and non¬ 
assessable . 

2.3 No Inconsistent Agreement s. Neither the exccw 
tion of this Agreement, the issuance of MoPac Preferred Stock 
and Common Stock pursuant to the Plan of Recapitalization, nor 
any of the other transactions contemplated by this Agreement, 
has resulted or will result in a breach of any of the terms or 
provisions of, or has constituted or will constitute a default 
under, any indenture, agre;..:. nt or other instrument to which 
MoPac is a party or by which MoPac or property thereof is bound 

2.4 Dividends . The Board of Directors of MoPac 
anticipates that subject to business conditions and the 
financial position and results of operations of MoPac it 
will be in a position to authorize the payment of an annual 
dividend of at least $5.00 per share on the presently 




outstanding Class B Stock, and the payment of quarterly 
dividends of $1.25 per share on the Preferred Stock and at 
least $1.25 per share quarterly on the Common Stock of MoPac 
following the tender offer, recapitalization and dismissal 
of the Action which are the subject of this Agreement. 

2.5 Other Negotiations . MoPac was not engaged 
as of October 11, 1972, directly or indirectly, in any sub¬ 
stantial negotiations or discussions with respect to any 
transaction (other than as provided for herein) involving 

a recapitalization, reorganization, merger, consolidation or 
sale of substantially all of the assets of MoPac. 

2.6 Compliance with Laws . All acts to be performed 
by MoPac pursuant to this Agreement will be performed by it 

in full compliance with all material federal, state and local 
statutes, rules, regulations and other laws. 

3. Warranties an rl Representations of MRC . 

MRC hereby warrants and represents, for the benefit 
of MoPac, Plaintiffs, an. all other persons who are stock¬ 
holders of MoPac (a) as of the date of this Agreement or 
(b) as of the Effective Date, as follows: 

3il Authority . This Agreement has been duly 
authorized, executed and delivered by MRC and constitutes a 
binding agreement of MRC; and, subject only to approval by 
the Court of the terms of this Agreement and to fulfillment 
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of the conditions contained in Section 5.1 hereof, MRC has 
full powor and authority to consummate the transactions 
contemplated hereby. 


# 


3.2 No Inconsistent Agreements . Neither the execu¬ 
tion of this Agreement nor any of the transactions contemplated 
hereby has resulted or will result in a breach of any of the 
terms or provisions of, or h^s constituted or will constitute 

a default under, any indenture, agreement or other instrument 
to which MRC is a party or by which MRC or property thereof 
is bound. 

3.3 Financing Commitments . MRC has obtained, on 
terms satisfactory to it,a valid and binding bank loan commit¬ 
ment letter in an amount sufficient to permit it to consum¬ 
mate the tendc offer and purchase of shares contemplated 1 
Section 1.2 hereof, and has furnished counsel for Plaintiffs 
with true copies of such commitment letter. The warranties 
and representations made by MRC in such commitment letter 

are true and correct. 

3.4 Other Negotiations . MRC was not engaged as of 
October 11, 1972, directly or indirectly, in any substa: tial 
negotations or discussions with respect to any transaction 
(other than as provided for herein) involving a recapitaliza¬ 
tion, merger, consolidation or sale of substantially all of 
the assets of MoPac, or any sale or othc ,_ disposition of 
MoPac stock owned or to be owned by MRC. 

3.5 Comp li ance with Laws . All acts to be performed 
by MRC pursuant to this Agreement will be performed by it in 
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full compliance with all material federal, state and local 
statutes, rules, regulations and other laws. 

4. Warra n ties and Representations of Alleghany . 

Alleghany hereby warrants and represents to Defendants 
as follows: 

4 •^ Number of Class A and Class D Shares Owne d. 
Alleghany is the beneficial owner of 21,243 shares of presently 
outstanding Class B Stock of MoPac and is the beneficial owner 

of 2,200 shares of presently outstanding Class A Stock of 
MoPac. 

4.2 Authority . This Agreement has been duly 
authorized, executed and delivered by Alleghany, and consti¬ 
tutes a binding agreement of Alleghany; and, subject only 

to approval by the Court of the terms of this Agreement and 
to fulfillment of the conditions contained in Section 5.1 
here' f, Alleghany has full power and authority to consummate 
the transactions contemplated hereby. 

4.3 No Incon sistent Agreeme nts. Neither the execu¬ 
tion of this Agreement nor any of the transactions contemplated 
hereby has resulted or will result in a breach if any of the 
terms or provisions of, or has constituted or will constitute 

a default under, any indenture, agreement or other instrument 

to which Alleghany is a party or by which Alleghany or property 
thereof is bound. 

4.4 C ompliance with Laws. All acts to be performed 
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by Alleghany pursuant to this Agreement will be performed by 
it in full compliance with all material federal, state and 
local statutes, rules, regulations and other laws. 

5. Conditions to the Obligations of the Parties . 

5*1 The obligations of the parties under Sections 
1.2, 1.3 and 6.1 hereof are subject to the fulfillment of 
the following conditions: 

(a) Approval by MoPac Stockholders . The Amend¬ 
ment and Plan of Recapitalization shall have been 
approved by vote of 75% of the outstanding shares of 
Class A Stock including a majority of the outstanding 
shares of Class A Stock voted by holders of Class A 
Stock other than MRC and Alleghany (or Franklin or 
its nominees, as the case may be), and 75% of the 
outstanding shares of Class B Stock including a 
majority of the outstanding shares of Class B Stock 
voted by holders of Class B Stock other than MRC and 
Alleghany (or Franklin or its nominees, as the case 
may be). 

(k) I.C.C. Matters . The Interstate Commerce Com¬ 
mission shall have issued a final and effective order 
authorizing, without conditions or modifications, or 
on conditions or modifications acceptable to the par¬ 
ties and approved by the Court and the stockholders of 
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MoPac (if in the opinion of MoPac such stockholder 
approval is required), (i) the issuance of the MoPac 

Preferred Stock and Common Stock pursuant to the Plan 
of Recapitalization, and (ii) any other matters concern¬ 
ing which MoPac deems it necessary to have Interstate 
Commerce Commission approval. 

(c) S.E.C. Matters . (i) Either the Securities 
and Exchange Commission shall have issued an order, 
pursuant to Section 12(h) of the Securities Exchange 
Act of 1934, as amended ("the Exchange Act"), satis¬ 
factory to Alleghany and its counsel, Messrs. Donovan 
Leisure Newton & Irvine, exempting Alleghany from Sec¬ 
tion 16(b) of the Exchange Act to th extent of its 
participation in the transactions contemplated by this 
Agreement, or Alleghany shall have received from such 
counsel an opinion, satisfactory to Alleghany in form 
and substance, to the effect that Alleghany will not 
incur any liability under Section 16 (b) of the Exchange 
Act in connection with the transactions contemplated by 
this Agreement; 

(ii) Alleghany shall have obtained any necessary 
order from the Securities and Exchange Commission 
to exempt any of the acts to be performed by 
Alleghany pursuant to this Agreement which might 
be subject to the provisions of the Investment 
Company Act of 1940, as amended ("Investment Company 
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Act"), or Alleghany and its counsel, Messrs. 

Donovan Leisure Newton & Irvine, shall have supplied 
Defendants and their respective counsel with an 
opinion of Alleghany's counsel, satisfactory to 
Defendants and their counsel in form and substance, 
to the effect that Alleghany would not be prohibited 


^ under the Investment Company Act from performing any 

of the acts to be performed by Alleghany pursuant to 
this Agreement. 

# (iii) Either the Securities and Exchange 

Commissi'n shall have issued an order, pursuant to 


Section 12(h) of the Exchange Act, satisfactory to 
MRC and its counsel, Messrs. Dewey, Billantine, 

Bus! by, Palmer & Wood, exempting MRC from Section 
16(b) of the Exchange Act to the extent of its par¬ 
ticipation in the transactions contemplated by 
this Agreement, or MRC shall have received from 
such counsel an opinion, satisfactory to MRC in 
form and substance, to the effect that MRC will not 
incur any liability under Section 16(b) of the 
Exchange Act in connection with the transactions 
contemplated by this Agreement. 

(d) MRC Financin g. MRC shall have available to it 
the necessary bank loans or other financing in amounts 
sufficient to permit MRC to consummate the tender offer 
and purchase of shares contemplated by Section 1.2 of 
this Agreement. 
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5.2 Opinions of MoPac Counsel . The right of MoPac 
to effectuate the Plan of Recapitalization and to cause the 
Amendment to become effective, and the obligation of Plaintiffs 
and MRC to convert their shares of MoPac stock pursuant thereto, 
are subject to the fulfillment of the following conditions: 

(a) Plaintiffs and MRC shall have received from 
Messrs. Sullivan & Cromwell, counsel to MoPac, a written 
opinion, dated the Effective Date, to the effect that: 

(i) This Agreement has been duly authorized, 
executed and delivered by MoPac and constitutes 
a binding agreement of MoPac; and MoPac has full 
power and authority to carry out the transactions 
contemplated hereby. 

(ii) The sh of MoPac Preferred Stock and 
Common Stock into which the Class A Stock and 
Class B Stock are to be converted pursuant to the 
Plan of Recapitalization are validly authorized, 
issued and outstanding, and fully paid and non¬ 
assessable. 

(iii) Either it is not necessary in connection 
with the conversion of Class A Stock into Preferred 
Stock and Class B Stock into Common Stock to register 
the Preferred Stock or Common Stock under the Securi¬ 
ties Act of 1933, as amended, or a registration state¬ 
ment under such act is in effect with respect thereto. 

(iv) All proceedings, consents or other authori¬ 
zations or approvals of the Interstate Commerce 
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Commission or of any other federal regulatory agency 
or federal governmental body required in connection 
with the consummation by MoPac of the transactions 
contemplated by this Agreement have been obtained 
and are in full force and effect. 

In rendering its opinion hereunder, such counsel may rely, 
to the extent specified in its opinion, on factual infor¬ 
mation furnished by MoPac and on opinions rendered by 
local counsel. 

(b) Plaintiffs and MRC shall have received from 
Messrs. Bryan, Cave, McPheeters & McP.oberts, counsel to 
MoPac, a written opinion, dated the Effective Date, to 
the effect th:t: 

(i) None of the transactions contemplated 
by this Agreement has resulted or will result in 
a breach of any of the terms and provisions of, or 
has constituted or will constitute a default under, 
any indenture, agreement or other instrument, known 
to such counsel, to which MoPac is a party or by 
which MoPac or property thereof is bound. 

(ii) All proceedings, orders, consents, or 
other authorizations or approvals of any state or 
local regulatory agency or other governmental body 
(other than in connection or as to compliance with 
provisions of the state securities or Blue Sky laws 
of any jurisdiction other than the State of Missouri) 
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required in connection with the consummation by 
MoPac of the transactions contemplated by this 
Agreement have been obtained and are in full force 
and effect. 

In rendering its opinion hereunder, such counsel may rely, 
to the extent specified in its opinion, on factual information 
furnished by MoPac and on opinions rendered by local counsel. 

5.3 Opinion of MRC Counsel . The right of MRC to 
purchase shares of Common Stock tendered thereto pursuant to 
Sections 1.2 and 1.3 hereof, and the obligation of the holders 
of :;uch shares to sell the same to MRC, are subject to the 
receipt by Plaintiffs from Messrs. Dewey, Ballantine, Bushby, 
Palmer & Wood, counsel to MRC, cf a written opinion, dated the 
Effective Date, to the effect that: 

(a) This Agreement has been duly authorized, 
executed and delivered by MRC and constitute a binding 
agreement of MRC; and MRC has full power and authority 
to carry out the transactions contemplated hereby. 

(b) None of the transactions contemplated hereby 
has resulted or will result in a breach of any of the 
terms and provisions of, or has constituted or will 
constitute a default under, any indenture, agreement or 
other instrument, known to such counsel, to which MRC is 
a party or by which MRC or property thereof is bound. 

(c) All proceedings, orders, consents, or other 
authorizations or approvals of any federal, state or 
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local regulatory agency or other governmental body 
(other than in connection with or as to compliance with 
provisions of state securities or Blue S'.y law:',) required 
in connection with the consummation by MRC of the trans¬ 
actions contemplated by this Agreement have been obtained 
and are in full force and effect. 

In rendering its opinion hereunder, such counsel may rely, to 
the extent specified in its opinion, on factual information 
furnished by MRC, and on opinions rendered by local counsel. 

5.4 Opinion of Alleghany Counsel . The obligations 
of MoPac and MRC to consummate the Plan of Recapitalization 
and tender offer as provided in Section 6.1 hereof are subject 
to the receipt thereby of a written opinion, dated the Effective 
Date, f >ra Messrs. Donovan Leisure Newton & Irvine, counsel to 
Alleghany, to the effect that: 

(a) This Agreement has been duly authorized, 
executed and delivered by Alleghany and constitutes a 
binding Agreement of Alleghany; and Alleghany has full 
power and authority to carry out the transactions 
contemplated hereby. 

(b) None of the transactions contemplated hereby 
has resulted or will result in a breach of any of the 
terms and provisions of, or has constituted or will 
constitute a default under, any indenture, agreement 
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or other instrument, known to such counsel, to which 
Alleghany is a party or by which Alleghany or property 
thereof is bound. 

(c) All proceedings, orders, consents, or other 
authorizations or approvals of any federal, state or 
local regulatory agency or other governmental body 
(other than in connection or as to compliance with 
provisions of the state securities or Blue Sky laws of 
any jurisdiction) required in connection with the con¬ 
summation by Alleghany of the transactions contemplated 
by this Agrc ":ment have been obtained and are in full 
force and effect. 

In rendering its opinion hereunder, such counsel may rely, to 
the extent specified in its opinion, on factual information 
furnished by Alleghany, and on opinions rendered by lcral coun 1 
5.5 court Approval . This settlement is subject to 
approval by the Court pursuant to Rules 23(e) and 23.1 of the 
Federal Rules of Civil Procedure (including any necessary 
approval of any change, amendment or modification of the terms 

hereof). 
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(a) A Closing under this Agreement will be held 
at 10=00 a.m., local time, on the Effective Date, at the 
offices of MoPac, 210 North 13th Street, St. Louis, Missouri, 
or such other place as may be mutually agreed upon, by the 
parties hereto. 

(b) The obligations of each of the parties hereto 
under this Section 6.1 are subject to performance of all of 
the actions to be performed pursuant to such section. 

(c) The following action will be taken at the Closing 

(1) MoPac will cause the Amendment to be 

deposited with a custodian to be selected by the parties 
hereto (the "Custodian") for filing pursuant to Missouri 

law. 


(2) The opinions of counsel referred to in 
Sections 5.2, 5.3 and 5.4 hereof will be deposited with 
the Custodian for delivery to the appropriate recipients 

(3) MoPac will deposit with the Custodian for 
delivery to an Exchange Agent the certificates repre¬ 
senting the shares of Preferred Stock issuable to the 
former Class A stockholders pursuant to the Plan of 


Recapitalization. 

(4) MoPac will deposit with the Custodian f ur 
delivery to an Exchange Agent certified or bank checks in 
the aggregate amount of the cash payable to the former Class 
B stockholders pursuant to the Plan of Recapitalization 
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and the certificates representing the shares of 
Common Stock issuable to the former Class B Stock¬ 
holders pursuant the Plan of Recapitalization. 

(5) MRC will deposit with the Custodian for 
delivery to an Exchange Agent certified or bank 

checks in the aggregate amount of the purchase price for 
the shares of Common Stock tendered to MRC by the former 
Class 3 stockholders and purchased by MRC. 

(6) MoPac and MRC will deliver to the 
Custodian for delivery to Plaintiffs certified or 
bank checks in the aggregate amount of the allowar ces 
of fees and expenses, if any, referred to in Section 
7.10 hereof. 

(7) Immediately upon completion of all action 

specified in Section 6.1(c)(1) through (6), the Custodian 
will file the Amendment with the proper authorities and 
simultaneously deliver the opinions and cause the Amend¬ 
ment to become effective under Missouri law. Thereupon, 
the instruments and securities specified in Section 
6.1(c)(3), (4), (5) and (6) shall be held by the 

Custodian for, and shall be immediately deliverable to, 
the respective parties entitled thereto, as hereinafter 
provided. 

(8) The Custodian will immediately deliver to 
the Exchange Agent the items mentioned in Section 6.1 
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(c) (3) , (O , and (5) . 

(9) The Exchange Agent will, (i) immediately 
pay and deliver to the former holders of shares of 
Class B Stock the certificates for which were duly 
tendered as provided in Section 1.3 or are duly tend¬ 
ered to MRC at the Closing, the cash and the certifi- 
c is representing the Common Stock in<-o which such 
shares have been converted (less any shares purchased 
by MRC and plus the cash paid by MRC for such shares 
purchased) pursuant to the Plan of Recapitalization; 

(ii) immediately deliver to MRC the certificates repre¬ 
senting the shares of Common Stock purchased by it; (iii) 
hold as agent for each holder of former Class A shares 
the certificates representing the Preferred Stock into 
which such shares have been converted pursuant to the 
Plan of Recapitalization, for delivery upon surrender 
of certificates representing such former Class A shares; 
and (iv) hold as agent for each holder of former Class B 
shares represented by certificate.-, not duly tendered to 
the Exchange Agent as provided in Section 1.3 or to MRC 
at the Closing, the cash and the certificates representing 
the Common Stock into which such shares have been con¬ 
verted pursuant to the Plan of Recapitalization, for 
payment and delivery upon surrender of certificates for 
such former Class B shares. 

(d) The Custodian will deliver to Plaintiff Alleghany 
and to counsel for Plaintiffs Levin and LeVasseur, Messrs. 
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Orans, Elsen & Polstein, and Messrs. Pomerantz, Levy, Haudek 
& Block, respectively, certified or bank checks for the 
allowances of fe :: and expense eferred to in Section 7.10 
hereof, or, if such fees have been awarded by the time 

of the Closing, the Defendants snail pay such fees and 
allowances to the persons and firms named above immediately 
after such award has become final. 

7. Further Agreement s of the Parties . 

7.1 Submission to the Court . The parties will use 
their best efforts to obtain the Court's approval of the terms 
of settlement contained in this Agreement. Without limiting 
the foregoing, as promptly as possible after the date of this 
Agreement the parties hereto will submit to the Court, for 

its approval after notice to I oPac tockholders as required 
by Rules 23(e) and 23.1 of the Federal Rules of Civil Procedure, 
th terms of settlement contained in this Agreement, and will 
also submit to the Court a proposed form of notice to such 
stockholders. All expenses of printing and mailing such 
notice will be borne jointly by MoPac and MRC. 

7.2 Stockholder Approval . MoPac will use its best 
efforts to bring about the fulfillment of the condition con¬ 
tained in Section 5.1(a) hereof. Alleghany will us< s best 
efforts to cause the shares of MoPac stock beneficia owned 
by it to be voted in favor of the Plan of Recapitalization and 
the Amendment. MRC will cause all shares of MoPac stock owned 
by it, beneficially or of record, to be voted in favor 

of the Plan of Recapitalization and the 
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Amendment. MRC and Alleghany agree that, prior to the day 
following the Effective Date, they will not dispose of any 
shares of MoPac stock owned by them as of the date hereof 
beneficially or of record, other than pursuant to the Plan 
of Recapitalization and tender offer provided for herein. 

7 . 3 I.C.C. Application . MoPac will file with the 
Interstate Commerce Commission an application for the order 
referred to in Section 5.1(b) hereof, and MoPac will use its 
best efforts to obtain such order as promptly as possible, 
and to bring about the fulfillment of the condition contained 
in Section 5.1(b) hereof. 

7.4 Non-Severa K Uity of Recapitalization and 
Tender Offer. The Plan of Recapitalization annexed hereto 
and the tender offer referred to in Section 1.2 hereof are 
mutually interdependent obligations. 

7.5 Limitation on Oth e r Purchases . MoPac and MRC 
agree that neither they, their subsidiaries, nor any person 
acting on their behalf shall purchase any shares of MoPac 
Preferred Stock or Common Stock for a price in excess of 
$100 per share for a period of six months after the Effective 
Date. 

7.6 Further Li mitation on Purchases . Alleghany 
agrees that neither it nor any person acting in its behalf 
shall purchase any shares of MoPac Preferred Stock or Common 
Stock or MRC capital stock for a period of three years after 
the Effective Date. 
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7.7 Termination . In the event that the Closing 
contemplated by Section 6.1 of this Agreement does not take 
place on or before December 31, 1973, this Agreement may be 
terminated at the option of Alleghany, MoPac or MRC, by 
written notice to all of the parties hereto. Any termination 
under this Section 7.7 shall be without prejudice to any 
rights or remedies that any party may possess at the date 
of such termination «by reason of any breach of this Agreement 
by any other party prior to such date. 

7.8 Limitations on Litigation . By approval of 
this Agreement, Plaintiffs and Defendants and all members of 
the class represented by Plaintiffs are deemed to agree that 
nothing incident or relating to the subject matter of this 
Agreement, oral or written, including but not limited to 
negotiations and public announcements, may be used by any 
such party or class member against any other party or class 
member in the Action or in any other action, other than one 
to enforce rights and obligations created by or arising 
out of this Agreement. This limitation shall survive the 

termination of this Agreement. 

7.9 Retentio n of Jurisdiction by Court . Upon 

the entry of the judgment referred to in Section 1.5 hereof, 
the Court shall nevertheless retain jurisdiction of the 
nutter to supervise the consummation of the settlement and 
for the purpose of awarding the fees and allowances referred 
to in Section 7.10. If the settlement is not consummated, 
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any party way move to reopen the judgment and no party shall 
oppose such application. 

7.10 Fees of Counsel . After the entry of a final 
judgment by the Court approving the terms of settlement con¬ 
tained herein, and after such final judgment is no longer 
subject to appeal. Plaintiffs and/or counsel will apply to 
the Court for allowances of fees and expenses, including 
fees and disbursements of attorneys, accountants and experts; 
and Defendants will not oppose the granting of such allowances 
as in their judgment are reasonable. Any such allowances 
shall be paid by MoPac and MRC. 

7.11 Waiver of Fu ' i re Action s. Each named Plaintiff 
in the Action and any member of a class represented by a named 
Plaintiff in the Action, by approval of this Agreement, is 
deemed to waive any objection to the propriety of the repre¬ 
sentation contained in Section 2.4 hereof, and to the reason¬ 
ableness of the dividends declared by MoPac for any period 
between the date of this Agreement and tl.e Effective Date 

if declared as contemplated in Section 2.4 hereof. 

7.12 Cooperation in E f fecting Settlement . The 
parties agree that they and their respective counsel will 
cooperate and consult with one another fully, in preparing 
for and consummating the transactions contemplated by this 
Agreement. 

7.13 Best Eff o rts . MoPac, MRC and Alleghany will 
use their respective best efforts to procure and cause to be 
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delivered to the other parties, as contemplated by this Agree¬ 
ment, the opinions of their respective counsel referred to in 
Sections 5.2, 5.3, and 5.4 hereof (including ti.a use of their 
respective best efforts seasonably to obtain or bring about 
all such proceedings, consents, or other authorizations, 
approvals or actions as may be required to form the basis of 
such opinions). Alleghany and MRC will use their respective 
best efforts to bring about the fulfillment of the conditions 
contained in Section 5.1(c) hereof. MRC will use its best 
efforts to bring about the fulfillment of the conditions con¬ 
tained in Section 5.1(d) hereof. 

7.14 Exchange Listing . Promptly after the Effective 
Date ar. 1 for a period of five years thereafter, MoPac will use 
its best efforts to cause its Preferred Stock and Common Stock 
to be listed on the New York Stock Exchange, if during such 
time the Exchange's requirements for listing are met. 

7.15 Actix_i_t ,r ' be Ta l' n by Alleghany . On the Deter¬ 
mination Date or as oromp:ly thereafter as possible, Alleghany 
will advise MoPac as to the name of each person who on such 
date held of record shares of Class B Stock beneficially owned 
by Alleghanp, and as to the number of such shares so held by 
each such person. 

7.16 Sur v ival . The warranties, representations and 
other obligations contained in this Agreement shall survive 
the consummation of the transactions contemplated hereby, 
including the actions to be taken at the Closing hereunder. 

7.17 Entire Agreement . This Agreement contains 
the entire agreement between the parties hereto with respect 
to the transactions contemplated hereby, and may not be 



modified or amended except by a writing duly executed by 
the party against whom the modification or amendment is 

asserted. 

7.18 Counterparts . This Agreement may be executed 
in one or more counterparts, each of which shall be deemed 

to constitute an original, but all of which together shall 

constitute the same agreement. 

7.19 Governing Law . This Agreement shall be con¬ 
strued and applied according to the laws of the State of 
New York. 

7.20 Captions . Captions are for reference only 
and do not constitute a part of this Agreement. 

7.21 Notices . All notices hereunder shall bn in 
writing and shall be deemed to have been duly given if per¬ 
sonally delivered, telegraphed or mailed by certified mail 
as follows: 

(a) If to Alleghany, to: 

Mr. John J. Burns, Jr. 

Alleghany Corporation 

350 Park Avenue 

New York, N. Y. 10022 

copy to: 

John E. Tobin, Esq. 

Donovan Leisure Newton & Irvine 

2 Wall Street 

New York, N. Y. 10005 

(b) If to MoPac, to: 

Mark M. Hennelly, Esq. 

Missouri Pacific Railroad Company 

210 North 13th Street 

St. Louis, Missouri 63103 



1 




copy to: 

David W. Peck, Esq. 

Sullivan & Cromwell 

48 Wall Street 

New York, N. Y. 10005 

(c) If to MRC, to: 

Cleon L. Burt, Esq. 
Mississippi River Corporation 
9900 Clayton Road 
St. Louis, Missouri 63124 

copy to: 

Everett I. Willis, Esq. 

Dewey, Ballantine, Bushby, 
Palmer & Wood 
140 Broadway 
New York, N. Y. 10005 


or to such different person or address as the parties 
hereto may designate by written notice. 


-28- 
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IN WITNESS WHEREOF, each party has caused this 
Agreement to be duly executed as of the date first above 
written. 


ATTEST: 


/ .. 

/-A / 


Vice President and 
Secretary 


ATTEST: 



ATTEST: 


^ ->7 

Secretar 


U 


ALLEGHANY CORPORATION 

/U /) C 


By 




Wipe President - Finan 


sf 1 


MISSOURI PACIFIC RAILROAD COMPANY 

4fi//) (L . 

By \ y4/t 

Chairman of the 3oard 


MISSISSIPPI RIVER CORPORATION 


by. 






Executive Vice President 
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EXHIBIT A 


PLAN OF RECAPITALIZATION 

WHEREAS, the Board of Directors of Missouri 
Pacific Railroad Company (the "Company") has determined 
that the recapitalization of the Company is desirable 
to promote the welfare of the Company and all its 
stockholders and to remove friction between different 
classes of stockholders; and 

WHEREAS, the Board of Directors of the Company 
has approved a plan of recapitalization which provides, 
subject to certain conditions, including stockholder 
approval, for the creation of a new class of 2,000,000 
shares of $5 Cumulative Preferred Stock, without par value 
("Preferred Stock"), each such share to be entitled to 
one vote, to a dividend preference of $5 per annum, and 
to a preference of $100 in the event of the liquidation, 
dissolution or winding jp of the Company, and each such 
share to be convertible, at the option of the holder, into 
one share of Common Stock (as defined below) at any time 
after one year following a final and effective order of 
the Interstate Commerce Commission authorizing the issuance 
of the Preferred Stock and the Common Stock, and to be 
redeemable, at the option of the Company, for $100 at any 
time after December 31, 1975; and the conversion of each 
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share of the Company's Class A Stock outstanding on the 
Effective Date (as defined in the Settlement Agreement) into 
one share of Preferred Stock; and the creation of a new class 
of 3,000,000 shares of Common Stock, without par value 
("Common Stock"); and the conversion of each share of 
the Company's Class B Stock outstanding on the Effective 
Date into 16 shares of Common Stock and $850 in cash; and 
WHEREAS, as a part of a Settlement Agreement 
(the "Settlement Agreement") in an action entitled Levin, 
etal. v. Mississippi River Corporation, et al . in the 
United States District Court for the Southern District of 
New York ("District Court"), the Company has agreed, subject 
to District Court approval, stockholder approval and the 
satisfaction of certain other terms and conditions, to 
cause the recapitalization of the Company on the basis 
above set forth; and 

WHEREAS, the District Court has approved the 

Settlement Agreement; and 

WHEREAS, the Board of Directors of the Company 
wishes to place before the stockholders for their approval 
the following plan of recapitalization; 

NOW, THEREFORE, the following Plan of Recapitalization 

of the Company is hereby set forth: 

1. Amendment . Subject to the conditions set forth 
below in Section 2, an amendment (the "Amendment") to the 
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. 

Company's Articles of Association in substantially the form 
annexed hereto as Exhibit 1 shall be executed and filed on 
behalf of the Company with the proper authorities of the 
State of Missouri and shall be caused to become effective 
I under Missouri law. 

2. Conditions . 

(a) This Plan of Recapitalization shall have 

b been approved by vote of 75% of the outstanding shares 

of Class A Stock of the Company including a majority of 
the outstanding shares of Class A Stock voted by holders 
k of Class A Stock other than those shares beneficially 

owned by Mississippi River Corporation, a Delaware cor¬ 
poration ("MRC"), and Alleghany Corporation, a Maryland 
| corporation ("Alleghany"), and 75% of the outstanding 

shares of Class B Stock of the Company including a majority 
of the outstanding shares of Class B Stock voted by holders 

► of Class B Stock other than those shares beneficially 

owned by MRC or Alleghany; 

(b) The Interstate Commerce Coimission shall 

► have issued a final and effective order authorizing, 

without conditions or modification, or on conditions 

or modifications acceptable to the Company and approved 
1 b Y the District Court and the stockholders of the Company 

(if in the opinion of the Company such stockholder approval 
is required), (i) the issuance of the Company's Preferred 
• Stock and Common Stock pursuant to the Amendment, and 

- 3 - 
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(ii) any other matters concerning which the Company 
deems it necessary to have Interstate Commerce Com¬ 
mission approval; 

(c) MRC shall have made a tender offer on the 
terms set forth in the Settlement Agreement; and 

(d) The transactions contemplated to be 
taken at the Closing described in the Settlement Agree¬ 
ment shall have taken place. 



*YC? 



) 

Defendants. ) 


0[j.-: cri:-::3 c~ 


•■c: ?? '■!. cry 

L,-~ ~.' J 


» jv : cc : i ip t. % approva l 
- ■ • -. 


TO: Messrs* Crans, Ficon U rolstoin 
One Rockefeller Has* 

Kew York, Kew York 10020 

Messrs. Pomerants, Lovy, Haudek & Block 

295 Madison /,v»nuo 

Kew York, Mew York 1C017 

Messrs. Doucy, Sallantine, Eushby, Palner & Vtood 

IbO Broadway 

Kew York, j.cw xoi-k lC'v.05 


Messrs, Sullivan t Cromwell 

hS Wall Street 

New York, New York 10005 


NOW come Jacob R. Cohen and June Cohon, tho joint ownors 
of 50 shares of Class A stock of the Missouri Pacific Railroad 
Company, and object to the approval of tho freposed agreement of 
settlement upon tho following grounds 1 

1. The •'Legal Notice" to tho stockholders of tho proposed 
settlement is fatally defective because it falls to apprise the 
stockholders of sufficient facts to enable then to dotcr..lno whether 
tho proposed settlement is "ado-)uato, proper, fair, ord reasonable.« 
Specifically: 

A. Tho notice fails to lr.dic.ito tho nature of tho dorivativo 
action brought by the plaintiffs -n-1 tho basis for its dismissal. 

No facts ollcitrd in tho discovery proceedings are diademed so tl.at 


\ 
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tho shareholders cannot detcrmino whether thoro js o reasonable 
probability of success if the complaint is litigated. Furthc. r, 
tho notice fails to aiscloso any consideration for the tlisniissj-1 
of thu dorivativo dofendants. 

B. 7.10 of the settle.T.ont career.or.t provides that attorney 
foes will be raid by the Missouri Pacific Railroad Company and the 
Mississippi River Corporation. However, it does not indicato hew 
much of tho foes will be paid by the Missouri Pacific Railroad 
Company nor tho basis for arriving at tho amount, 

C. Tho settlement fails to indicato the basis for tho agree¬ 
ment of the Missouri Pacific Railroad Company not to oppose the- • 
application of Alleghany Corporation for approximately $350,00(1/ 

in attorney's fees and expenses. 

D. The notice fails to disclose the basis for the determination 
that tho value of each share of Class 3 stock equals 16 shares of 
common stock and $350 in cash. 

E. Tho implementation of the settlement agreement may resvolt 
in the payment of as much as $33*771,350 in cash by the Missouri 
Pacific Railroad. The notice fails to disclose tho effect of such 
payment on the financial structure of tho Missouri Pacific RaiXroad 
and tne additional financing costs of its operations which may 
result from the pay out of cash of such a magnitude. 

F» The notice to all shareholders dated October 30* 1972, 
encloses a copy of a news release summarising the agreement between 
the parties, which includes reference to an option to the Class B 
shareholders other than Allegheny to elect to receivo only sharros 
of new common stock and no cash. This option docs not appear iir 
tho sottlomor.t agroor.ont. Its elimination nay have an ndvorso 
effect cn tho cash position of tho Missouri Pacific Railroad. ITho 
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/ 

/ 

/ 

/ 

nolico fails to discloso tho roosons for thin chango. 

2. Tho objoctorr. further object to tho approval of tho settle¬ 
ment agreement because it is contingent upon tho Mississippi River 
. Corporation having availablo to it tho necessary financiu~ to per¬ 

mit consummation of tho tender offer. Thus, if such finarccing is 
not availablo, tho parties will havo gone to considerable wxpenso 
in connection with this application for approval to no gooci purposo 
and tho court will havo expended its resources on a settlement 
• that did not co.r.o to fruition. It is these objectors' position 
that letters of intont pledging sufficient financing should! bo 
procured by tho Mississippi River Corporation prior to any hearing 
for approval of this settlement, .* 

It is tho position of these objoctors that no payment 
of fees or expanses may be made by tho Missouri Pacific Railroad 
in excess of amounts incurred by plaintiffs which bear a di rect 
relationship to pecuniary bcr.ofits, if any, derived by the ’••i.fsouri 
Pacific Railroad from this lawsuit, are related to tho allegations 
of tho complaints, and t;ero not necessitated by the conduct of the 
Mississippi River Corporation or the individual defendants described 
in tho complaints. Tho settlement agreement should so provide. 

Wheroforo, these objectors pray for the entry of an order that 
the proposed agreement of settlement ndtbe approved. 

Michael Paul Cohen 

7319 1!. Oakley 

Chi ago, Illinois 606^5 

Attorney for Objectors 
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STATE OF NEW YORK ) 

: ss. : 

COUNTY OF NEW YORK ) 

Thomas J. Cerna, being duly sworn, deposes and says 
that he is over the age of 18 years and not a party to this 
action. On October 23, 1974 he caused the annexed Appendix 
Vols. I & II to be served upon Gerard M. Carey, Esq.; William 
Heimowitz, Esq.; Dewey Ballantine Bushby Palmer & Wood; 
Sullivan & Cromwell; Orans, Elsen & Polstein; and Pomerantz, 
Levy, Haudek & Block by personal delivery at their offices 
designated for service in this action; and upon Michael Paul 
Cohen, Esq., by mailing to his offices at 7319 N. Oakley, 
Chicago, Illinois. 



Sworn to before me this 
23rd day of October, 1974. 



it 








